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ABOUT
This is an unofficial reporter for decisions issued by the Western Division Housing Court. The
editors collect the decisions on an ongoing basis for publication in sequentially numbered
volumes. Presently, this unofficial reporter is known as the “Western Division Housing Court
Reporter.” Inasmuch as the reader’s audience is familiar with this unofficial reporter, the reader
is invited to cite from these decisions by using the abbreviated reporter name “W.Div.H.Ct.”
WHO WE ARE
This is a collaborative effort by and among several individuals representative of the Court, the
local landlord bar, and the local tenant bar:
Hon. Jonathan Kane, First Justice, Western Division Housing Court
Hon. Robert Fields, Associate Justice, Western Division Housing Court
Hon. Michael Doherty, Clerk Magistrate, Western Division Housing Court
Aaron Dulles, Esq., Massachusetts Attorney General’s Office1
Peter Vickery, Esq., Bobrowski & Vickery, LLC
Messrs. Dulles and Vickery serve as co-editors for coordination and execution of this project.
OUR PROCESS
The Court has agreed to set aside copies of all its written decisions. Periodically, the editors
collect and scan these decisions, employing commercial-grade “optical character recognition”
software to create text-searchable PDF versions. On occasion, the editors also receive copies of
decisions directly from advocates, which helps ensure completeness. When the editors have
gathered a sufficient quantity of pages to warrant publication, they compile the decisions, review
the draft compilation with the Court for approval, and publish the new volume. Within each
volume, decisions are assembled in chronological order. The primary index is chronological, and
the secondary index is by judge. The editors publish the volumes online and via an e-mail
listserv. Additionally, the Social Law Library receives a copy of each volume. The volumes are
serially numbered, and they generally correspond to an explicit time period. But, for several
reasons, each volume may also include older decisions that had not been available when the prior
volume was assembled.
EDITORIAL STANDARDS
In General. By default, decisions are included unless specific exclusion criteria are met.
Exclusion criteria are intentionally limited, and the editors have designed them to minimize any
suggestion of bias for or against any particular litigant, type of litigant, attorney, firm, type of
case, judge, witness, etc. In certain circumstances, redactions may be used in lieu of exclusions.
Exclusion by the Court. The Court intends to provide the editors with all of its decisions except
those from impounded cases and those involving highly sensitive issues relating to minors—the
latter being a determination made by the Court in its sole discretion. The Court does not provide
decisions issued by the Clerk Magistrate or any Assistant Clerk-Magistrate. Additionally, the
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Formerly of Community Legal Aid, and historically associated with the local tenant bar.
i

Court does not ordinarily provide decisions issued as endorsements onto the face of motion
papers. The Court retains inherent authority to withhold other decisions without notice.
Exclusion by the Editors. The editors will exclude material if one or more of the following
specific criteria are met:
1. Case management and scheduling orders.
2. Terse orders and rulings that, due to a lack of sufficient context or background
information, are clearly unhelpful to a person who is not familiar with the specific case.
3. Orders detailing or discussing highly sensitive issues relating to minors, mental health
disabilities, specific personal financial information, and/or certain criminal activity. As
applied to decisions involving guardians ad litem or the Tenancy Preservation Program,
this means those decisions are not automatically excluded by virtue of such references
alone, however they are excluded if they reveal or fairly imply specific facts about a
party’s mental health disability.
The editors make their decisions by consensus, applying their best good faith judgment.
In certain circumstances, the editors will employ redactions during this process.
In certain circumstances, the editors may elect to confer further with the Court before
deciding whether to exclude a decision based on references to confidential information (e.g.,
information relating to minors, medical records, domestic-relations matters, substance use, and
guardian ad litem reports) that might lead to the public disclosure of private facts. If the editors
or the Court chose to exclude a decision after such a review, the editors will revise the exclusion
criteria to reflect the principles that led to that determination.
The exclusion criteria and the review criteria will undoubtedly grow, change, and evolve
over time. The prefatory text of each volume will reflect the most recent version of the criteria.
Final Review. Prior to publication of any given volume, the editors will submit the draft volume
to the Court for a final review to ensure that it meets the editorial standards.
PUBLICATION
Volumes are published in PDF format at www.masshousingcourtreports.org. We also have a
listserv for anybody who wishes to receive new volumes by e-mail when they are released.
Those wishing to sign up for the listserv should e-mail Aaron Dulles, aaron.dulles@mass.gov.
SECURITY
The editors use GPG technology to protect against altered copies of the PDF volumes. Alongside
each volume is another file with Aaron Dulles’s digital signature of authentication. Readers may
authenticate each volume using freely available GPG software. In addition to the PDF volume
and its accompanying signature file, the reader will need Aaron Dulles’s “public key,” which can
be found by searching his name on keyserver.pgp.com. The key is associated with the e-mail
address dulles@jd11.law.harvard.edu, and it has the following “fingerprint” identifier:
0C7A FBA2 099C 5300 3A25 9754 89A1 4D6A 4C45 AE3D
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CONTACT US
Comments, questions, and concerns may be raised to any person involved in this project.
However, out of respect for the Court’s time, please direct such communications at the first
instance to Aaron Dulles (aaron.dulles@mass.gov) or Peter Vickery (peter@petervickery.com).
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COMMONWEALTH OF MASSACHUSETTS
HAMPDEN, SS:

HOUSING COURT DEPARTMENT
WESTERN DIVISION
SUMMARY PROCESS
NO. 11fl79SP002008

U.S. BANK NATIONAL ASSOCIATION, NOT IN ITS
INDMD UAL CAPA CITY BUT SOLELY AS TRUSTEE FOR
THE RMAC TRUST, SERIES 2016-CTT,

Plaintiff
VS
GISELA GARCIA and MIGUEL A. VARGAS,

Defendants
Memorandum of Decision on the Cross-Motions for Summary Judgment
Introduction

This is a summary process action in which plaintiff U.S. Bank National Association, Not
In Its Individual Capacity But Solely As Trustee For The RMAC Trust, Series 2016-CTT
(hereinafter "U.S. Bank") is seeking to recover possession of a residential property from
defendants Gisela Garcia and Miguel A. Vargas after the plaintiff acquired title to the property
upon foreclosure. 1 Defendant Gisela Garcia (hereinafter "Garcia") filed an answer which included
defenses and counterclaims challenging the validity of the foreclosure and asserting that U.S. Bank
did not have a superior right to possession of the property prior to or at the time in initiated this
eviction action or anytime thereafter. 2
The parties filed cross-motions for summary judgment together with memoranda,
supporting affidavits and documents. This matter is before the court on these cross-motions for
summary judgment.

1

The plaintiff commenced this case in the Orange District Court in May 20 17. The plaintiff file a notice of transfer
to the Western Division Housing Court Department under the provisions of G.L. c. 185C, § 20.
2
Miguel A. Vargas a/k/a Miguel A. Vargas, Jr. failed to answer the summary process compla int or otherwise enter an
appearance in this action. Vargas was defaulted on June 24, 2019.
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U.S. Bank argues that it foreclosed and acquired title to the subject property in strict
compliance with the mortgage and statutes. U.S. Bank claims it has terminated Garcia's right to
possession and is entitled to judgment on its claim for possession as a matter of law.
Garcia argues that she has a superior right to possession based upon her contention that the
foreclosure sale was void ab initio.

Specifically, Garcia argues that prior commencing the

foreclosure process after she fell behind in her FHA insured mortgage loan payment obligations
in June 2013, neither the mortgagee at that time, Mortgage Electronic Registration Systems, Inc.
(hereinafter "MERS"), nor the loan servicer at that time (JPMorgan Chase) conducted or made a
reasonable effort to arrange a "face-to-face" meeting with Garcia as required by 24 C.F.R. §
203.604 (b). U.S. Bank argues that in 2013 neither Garcia's lender nor mortgagee was subject the
"face-to-face" meeting provisions of HUD regulation 24 C.F.R. § 203.604 (b). U.S. Bank argues
that as a result of a 2012 loan modification Garcia's mortgage loan was converted from an FHA
insured loan to a conventional loan and the new mortgage did not incorporate the HUD regulations.
U.S. Bank argues, in the alternative, that even if Garcia's modified mortgage loan was subject to
the "face-to-face" meeting provisions of24 C.F.R. § 203.604 (b), JPMorgan Chase complied with
the requirements by making reasonable efforts to arrange a face-to-face meeting with Garcia.
Garcia also raised defenses/counterclaims that (1) the foreclosure and events leading up to
the foreclosure were so fundamentally unfair that the foreclosure sale should be set aside in equity,
(2) U. S. Bank engaged in unfair or deceptive practices by failing to consider any loss mitigation
options with Garcia, (3) U.S. Bank did not properly foreclose on the property which was, in whole
or in part, registered land and (4) U.S Bank did not make reasonable efforts to sell the property at
the foreclosure sale for "the highest price the market would bear."
For the reasons below, U.S. Bank's motion for summary judgment is ALLOWED in part
and DENIED in part, and Garcia's cross-motion for summary judgment is DENIED.
Undisputed and Disputed Facts

The following facts based on facts set forth in the record that I conclude are not in dispute.
Garcia (and Vargas) owned and occupied the residential property at 188 Gilbert Avenue,
Springfield, Massachusetts (the "property").
On October 16, 2009 Garcia (and Vargas) obtained an FHA-insured loan from Metlife
Home Loans, a Division of Metlife Bank N.A. ("Metlife") in the amount of $132,648.00. Garcia
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(and Vargas) granted a mortgage on the property to Mortgage Electronic Registration Systems,
Inc. ("MERS") as nominee for Metlife to secure the promissory note.

It is undisputed that Garcia's FHA insured loan was subject to the "face-to-face" meeting
provisions of24 C.F.R. § 203.604 (b).
In 2012 (and Vargas) fell in arrears in their mortgage loan payment obligations. They
requested and received a loan modification from Metlife (their lender). The loan modification
agreement is set forth as U.S. Bank's Exhibit B to the affidavit of Kerry Walthall. Attached to
Garcia's summary judgment motion is a document (Exhibit 1) entitled "Subordinate Mortgage."
It is signed by Garcia (and Vargas) and is dated May 29, 2012 and states that it is effective on June
1, 2012. It appears that the "Subordinate Mortgage" document was intended to secure the revised
promissory note reflected in the 2012 loan modification agreement and was subordinate to the
2009 mortgage.3 The "Subordinate Mortgage" includes language that suggests that the Garcia
mortgage remained subject to Department of Housing and Urban Development ("HUD")
regulation. However, it is unclear whether the "Subordinate Mortgage" incorporated the "face-toface" meeting provisions of 24 C.F.R. § 203.604 (b).

In June 2013 Garcia (and Vargas) defaulted on their payment obligations under the
modified promissory note.
There does not appear to be a dispute that during 2013 JPMorgan Chase and/or Metlife
maintained or operated offices within 200 miles of the mortgaged property.
According to U.S. Bank, on June 11, 2013 the loan servicer, JPMorgan Chase, sent Garcia
(and Vargas) a letter stating that it would be sending a representative to the Garcia property within
the next twenty days to conduct a face-to-face meeting and discuss a possible repayment plan.
U.S. Bank states (based upon documents appended to the affidavit of Anthony Younger, dated
December 31, 2020, Exhibit P) that the letter was sent by certified mail. 4 Further, U.S. Bank states
(again based entirely upon a document appended to Younger's affidavit, Exhibit Q) that on June

3

In the affidavit ofKeny Walthall, submitted by U.S. Bank, Walthall states that Garcia (and Vargas) entered into the
loan modification agreement with Metlife on July 1, 20 12. This date is after the date set forth in the "Subordinate
Mortgage." Neither U.S. Bank nor Garcia explain this discrepancy.
4

Younger is employed by Rushmore Loan Management Services, LLC ("Rushmore"). Younger based the averments
set forth in his affidavit from his review of Rushmore business records. Rushmore is the current loan servicer in
possession of the records of the prior loan servicers who serviced the Garcia (and Vargas) mortgage loan. However,

3
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7, 2013 "a representative of Chase went to the property and found no one present at the property.
However, they were able to leave documentation addressed to the Defendants under the door in a
blank, sealed confidential envelope. Additionally, face to face meetings were attempted on June
28 and July 2, 2013 but there was no contact with the Defendants." Exhibit Q, appended to
Younger's affidavit, appears to be a computer printout of what purports to be JPMorgan Chase's
2013 contact log for the Garcia loan.
Younger is employed by Rushmore, the current custodian of the Garcia mortgage loan file.
Younger avers that the documents are what they purport to be, true and accurate JPMorgan Chase
business records dating to 2013 maintained by Rushmore. Even if Younger could testify that the
documents identified as Exhibits P and Q are true and accurate copies of documents he found in
the Garcia mortgage loan file, he has not set forth sufficient facts to testify as to the record creation
and mailing business practices of JPMorgan Chase.

Accordingly, Younger does not have

competence to testify as to whether the June 7, 2013 letter was sent by certified mail, whether
JPMorgan Chase's representatives went to Garcia's home on June 28 and July 2, 2013 to arrange
a face-to-face meeting, or what was in the blank sealed envelope they purportedly "slid under the
door" of Garcia's home.
In her affidavit dated February 7, 2021, Garcia denies receiving the June 7, 2013 letter
(which is not dispositive, since U.S. Bank can meet its burden by showing through competent
evidence or testimony the JPMorgan mailed the letter by certified mail). Further, Garcia states that
she never found a blank envelope slid under her front door. She states "[i]t has always been my
practice to lock the screen door any time I was leaving the house empty, whether for travel, to go
to work, or any other reason. I certainly did so in June and July 2013." Again this is not dispositive
because U.S. Bank can meet its burden through competent evidence or testimony that a JPMorgan
Chase representative went to Garcia's home to arrange a face-to-face meeting.
Whether and how JPMorgan Chase attempted to arrange a face-to-face meeting with
Garcia (and Vargas) in 2013 are material facts in dispute.
On May 4, 2015 the Garcia (and Vargas) mortgage was assigned to JPMorgan Chase.
On February 5, 2016, JPMorgan Chase sent Garcia (and Vargas) a 150-day default/right to
cure notice pursuant to G.L. c. 244, § 35A. Garcia (and Vargas) did not cure their default.

4
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On August 8, 2016 JPMorgan Chase sent Garcia (and Vargas) a mortgage loan acceleration
notice.
On April 13, 2017 a land court judgment entered in favor of JPMorgan Chase on its service
members civil relief act claim against Garcia (and Vargas). \
On December 14, 2016, JPMorgan Chase assigned the Garcia mortgage to HUD. On
October 16, 2017 HUD assigned the mortgage to U.S. Bank.
On November 6, 2018 U.S. Bank registered its affidavit of compliance with G.L. c. 244,
§§ 35B and 35C with the Hampden Country Registry of Deeds. The affidavit states that U.S. Bank
was the holder of the Garcia promissory note and mortgage.
On December 7, 2018, U.S . Bank sent Garcia (and Vargas) a Notice of Mortgage
Foreclosure Sale together with a Notice of Intention to Foreclose Mortgage and of Deficiency after
Foreclosure of Mortgage and Certificate pursuant to 209 C.M.R. 18.2I(A)(2). The certificate
states that U.S. Bank was the record holder and owner of the Garcia mortgage and note. The
Notice of Mortgagee's Sale of Real Estate was published on December 13, 20 and 27, 2018 in The
Republican, a newspaper of general circulation in Springfield.
The foreclosure auction sale was conducted at the property on January 7, 2019. U .S. Bank
was the high bidder, and for consideration paid delivered a foreclosure deed to itself on February
27, 2019. On May 3, 2019 U.S. Bank recorded (registered) the affidavit of sale and postforeclosure statutory affidavits at the Hampden County registry of deeds.
On May 19, 2019 U.S. Bank served Garcia (and Vargas) with a 72-hour notice to quit.
U.S . Bank never entered into a tenancy with Garcia (or Vargas). Garcia (and Vargas) have
remained in possession of the property.
U.S. Bank commenced this summary process action in May 2019.
Garcia (and Vargas) has continued to occupy the property as her residence since the date
of the foreclosure sale. 5

Discussion
The standard of review on summary judgment "is whether, viewing the evidence in the
light most favorable to the non-moving party, all material facts have been established and the

5

It is unclear from the summary judgment record whether Vargas continues to reside at the property.
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moving party is entitled to a judgment as a matter of law." A ugat, Inc. v. Liberty Mut. Ins. Co., 410
Mass. 117, 120 (1991). See Mass. R. Civ. P. 56 (c). The moving party must demonstrate with
admissible documents, based upon the pleading depositions, answers to interrogatories,
admissions documents, and affidavits, that there are no genuine issues as to any material facts, and
that the moving party is entitled to a judgment as a matter of law. Community National Bank v.
Dawes, 369 Mass. 550, 553-56 (1976). All evidentiary inferences must be resolved in favor of
the non-moving party.

See Simplex Techs, Inc. v. Liberty Mut. Ins. Co., 429 Mass. 196, 197

(1999). Once the moving party meets its initial burden of proof, the burden shifts to the nonmoving party "to show with admissible evidence the existence of a dispute as to material
facts." Godbout v. Cousens, 396 Mass. 254,261 (1985). The non-moving party cannot meet this
burden solely with "vague and general allegations of expected proof." Community National Bank,
369 Mass. at 554; Ng Brothers Construction, Inc. v Cranney, 436 Mass. 638, 648 (2002) ("[a]n
adverse party may not manufacture disputes by conclusory factual assertions; such attempts to
establish issues of fact are not sufficient to defeat summary judgment").
To prevail in a summary process action involving foreclosed property (where the validity
of the foreclosure is challenged) the plaintiff claiming to be the post-foreclosure owner of the
property must prove that it has a superior right of possession to that property over the claimed
ownership right asserted by the defendant who was the pre-foreclosure owner/occupant. To prove
this element of its claim for possession the post-foreclosure plaintiff must show "that the title was
acquired strictly according to the power of sale provided in the mortgage." Wayne Inv. Corp. v.
Abbott, 350 Mass. 775,775 (1966). SeePinti v. Emigrant Mortg. Co., Inc., 472 Mass. 226 (2012);
Banko/New Yorkv. Bailey, 460Mass. 327(2011).
Face-to-Face Meeting Requirement. The Garcia (and Vargas) 2009 mortgage was insured
by the United States Department of Housing and Urban Development ("HUD") through a program
managed by the Federal Housing Administration ("FHA"). The "Acceleration of Debt" clause
contained in Garcia's 2009 mortgage (Mortg. ,r 9(a)) provides that "the [l]ender may, except as
limited by regulations issued by the Secretary in case of payment defaults, require immediate
payment in full of all sums secured by this Security Instrument" (emphasis added).
acceleration clause,

,r

The

9(d), further states that "[t]his Security instrument does not authorize

acceleration or foreclosure if not permitted by regulations of the Secretary" (emphasis added).
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Under the statutory power of sale, G.L. c. 183, § 21, upon default by the mortgagor "in the
performance or observation of the foregoing or other conditions" the mortgagee may sell the

mortgaged premises by public auction after "first complying with the terms of the mortgage and
with the statutes relating to the foreclosure of mortgages by the exercise of a power of sale . . ."
( emphasis added).
The HUD regulations referenced in

,r

9(d) of the mortgage are those governing a

mortgagee's servicing responsibilities with respect to HUD-insured mortgages are codified in Title
24, Part 203 (Single Family Mortgage Insurance), Subpart C (Servicing Responsibilities) of the
Code of Federal Regulations, 24 C. F.R. § 203.500-681. Section 203.500 states "[i}t is the intent
of the Department [HUDJ that no mortgagee shall commence foreclosure or acquire title to a
house until the requirements of this subpart [CJ have been followed'' (emphasis added).

One of the Subpart C requirements that a mortgagee of a HUD-insured mortgage must
comply with before initiating a foreclosure is the "face-to-face" meeting requirement set forth in
24 C.F.R. § 203.604 (b), which provides in relevant part:
(b) The mortgagee must have a face-to face interview with the mortgagor, or make
reasonable effort to arrange such meeting, before three full monthly installments due
on the mortgage are unpaid. If default occurs in a repayment plan arranged other than
during a personal interview, the mortgagee must have a face-to-face meeting with the
mortgagor, or make a reasonable attempt to arrange such meeting within 30 days after
such default and at least 30 days before foreclosure is commenced ... (emphasis added)

There are five exemptions to this meeting requirement. 24 C.F.R. § 203.604 (c) provides:
(c) A face-to-face meeting is not required if

(1) The mortgagor does not reside in the mortgaged house,
(2) The mortgaged house is not within 200 miles of the mortgagee, its servicer, or
a branch office of either,
(3) The mortgagor has clearly indicated that he will not cooperate in the interview
(4) A repayment plan ... is entered into to bring the mortgagor's account current
and thus making the meeting unnecessary .. . or
(5) A reasonable effort to arrange a meeting is unsuccessful.

(Emphasis added). 6

6

Exemptions 1, 2, 3 and 4 are not at issue in this action. Only exemption 5 is at issue.

7
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24 C.F.R. § 203.604 (d) provides that:
"a reasonable effort to arrange a face-to-face meeting with the mortgagor shall consist at
a minimum of one letter sent to the mortgagor certified by the Postal Service as having
been dispatched. Such a reasonable effort to arrange a face-to-face meeting shall also
include at least one trip to see the mortgagor at the mortgaged property ... "
The regulations do not require that the mortgagee deliver any papers to the mortgagor if the "trip"
does not result in a meeting with the mortgagor.
The failure of the mortgagee or loan servicer to comply with the face-to-face meeting
requirements set forth in 24 C.F.R. § 203.604 (b) - if under an obligation do so - would render the
foreclosure of the property void ab initio, and judgment would enter in favor of Garcia on U.S.
Bank's claim for possession.
Garcia, citing to Pinti v. Emigrant Mortg. Co. , Inc., supra., argues that she is entitled to
summary judgment on the possession claim because JPMorgan Chase failed to conduct or make a
reasonable effort to arrange a face-to-face meeting with Garcia prior to commencing the
foreclosure process. U.S. Bank asserts in response that the 2012 loan modification resulted in the
execution of a new conventional mortgage loan, and that the mortgage securing the conventional
loan no longer incorporated the "face-to-face" meeting provision of Subpart C of the HUD
regulations. U.S. Bank contends that when JPMorgan Chase accelerated Garcia's mortgage and
thereafter commenced the foreclosure process it did so in strict compliance with the mortgage and
statutory power of sale.
U.S. Bank argues, in the alternative, that even if the mortgage that secured the modified
Garcia mortgage loan continued to incorporate the HUD face-to-face meeting regulations, it made
a reasonable effort to arrange a face-to-face meeting with Garcia June and July in 2013.
The "face-to-face" meeting provision of Subpart C of the HUD regulations was explicitly
incorporated into Garcia' s (and Vargas' ) original 2009 mortgage and is a material provision of the
mortgage. Specifically, before it could accelerate the debt and commence the foreclosure process
JPMorgan Chase (or its successor) would have had to comply with (or show that the "mortgagee"
at the time had complied with) the HUD mandated "face-to-face" meeting requirement set forth in
24 C.F.R. § 203.604 (b) or be prepared to show that it was exempt from that requirement under

8
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one or more of the provisions of 24 C.F.R. § 203.604 (c). Wells Fargo Bank, NA . v. Cook, 87
Mass. App. Ct. 382 (2015); Jose v. Wells Fargo Bank, NA., 89 Mass. App. Ct. 772 (2016).
However, it is unclear from the facts set forth in the summary judgment record whether as
a result if the 2012 loan modification Garcia's modified mortgage loan became a conventional
loan or, even if it did, whether the mortgage securing the modified loan continued to incorporate
the HUD regulation "face-to-face" meeting requirement. The fact that (1) the 2012 "Subordinate
Mortgage" was granted to HUD, and (2) the Garcia mortgage was assigned to HUD in 2016, is
evidence that suggests the Garcia loan remained FHA insured after the 2012 loan modification.
However, the 2012 Loan Modification Agreement (and contemporaneous Mortgagee
Acknowledgement) could be construed to support U.S. Bank's position that the original loan had
been converted to a conventional loan. This is the position set forth in the affidavit of Kerry
Walthall,

,r

7 (albeit without reference to any documents, regulations or other guidance that

supports that position). I have not identified any other evidence in the summary judgment record
to clarify whether or not the HUD face-to-face regulatory requirements remained a part of the
modified Garcia mortgage loan where the mortgage was subordinated to the existing 2009
mortgage.
I conclude that the summary judgment record does not contain sufficient evidence to allow
the court to rule on these issues as a matter of law, and that there exist disputed material issues of
fact as to whether the 2012 loan modification converted Garcia's mortgage loan from an FHA
insured loan into a conventional loan and whether the HUD face-to-face regulatory requirements
remained a part of the modified Garcia mortgage loan. These factual issues must be determined
by the fact finder Qudge or jury) at trial.
U.S. Bank presents an alternative argument.

U.S. bank argues that even if Garcia's

modified mortgage loan remained subject to the HUD face-to-face meeting regulatory
requirements, JPMorgan made reasonable efforts to arrange a face-to-face meeting with Garcia
prior to commencing the foreclosure process.
I acknowledge and accept the holdings in two recent federal decisions relied upon by U.S.
Bank: Donahue v. Federal National Mortgage Association, et. al., 2019 WL 2176939 (D.Mass.
May 20, 2019), affirmed on appeal, 980 F. 3d 204 (Pt Cir. 2020); Padula v. Freedom A1ortgage
Corporation, 2020 WL 4040725 (D.Mass. July 17, 2020). First, the sufficiency of the letter does

9
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not depend on whether Garcia received it. Instead the issue is whether the JPMorgan Chase sent
the letter to Garcia by certified mail. Second, whether the representatives who purportedly went to
Garcia's home had the authority to conduct a face-to-face meeting is not the issue. The issue is
whether U.S. Bank can rely without authentication (or explanation) solely on JPMorgan Chase's
business record (the agent contact log) in the custody of Rushmore to establish that representatives
actually went to Garcia,s home in an effort to arrange a face-to-face meeting.
I conclude that U.S. Bank cannot rely solely on Younger, s interpretation of the JPMorgan
Chase business records (the 2013 letter and the agent contact records) regarding whether or not
JPMorgan Chase made reasonable efforts to arrange a face-to-face meeting with Garcia (and
Vargas) in compliance with 24 C.F.R. § 203 .604 (c) (5). While Younger is competent to identify
documents created by JPMorgan Chase that were kept as business records in the Garcia mortgage
loan file maintained by Rushmore, I am not satisfied that Younger is competent to testify as to
facts or offer an opinion that JPMorgan Chase sent the letter to Garcia by certified mail, nor is he
competent to testify as to the adequacy or sufficiency of the efforts purportedly made by
representatives of JPMorgan Chase to make at least one trip to visit Garcia at the mortgaged
property for purposes of holding or arranging a face-to-face meeting. These factual issues must be
determined at trial through the testimony of witnesses competent to explain how in 2013 JPMorgan
Chase handled face-to-face meeting obligations generally, what documents it maintained to record
face-to-face meeting information, how entries in the contact logs were made and by whom.
whether it was JPMorgan Chase's regular business practice to send face-to-face meeting letters by
certified mail, whether JPMorgan Chase maintained a certified mail log, and what stamps affixed
to documents maintained in the busines record file represented.
Garcia,s Other Defenses/Counterclaims. There is no competent evidence in the summary
judgment sufficient to establish or raise material issues of fact with respect Garcia's
defenses/counterclaims that (1) the foreclosure and events leading up to the foreclosure were so
fundamentally unfair that the foreclosure sale should be set aside in equity, (2) U. S. Bank engaged

in unfair or deceptive practices by failing to consider any loss mitigation options with Garcia, (3)
U.S. Bank did not properly foreclose on the property which was, in whole or in part, registered
land and (4) U.S Bank did not make reasonable efforts to sell the property at the foreclosure sale
for "the highest price the market would bear.» Garcia cannot meet her burden of proof solely with

10
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"vague and general allegations of expected proo~ such as she bas set forth in this summary
judgment record.
Accordingly,

U.S. Bank 1s entitled to

summary judgment on these

four

defenses/counterclaims.
Validity of Foreclosure Sale (On"fy

if US. Bank prevails at trial on the "face-to face"

meeting defenses raised by Garcia). Acting pursuant to M.R.Civ. P. 56 (d) and based on the
undisputed facts set forth in.the summary judgment recor~ and only if US. Bank prevails at trial

on the " face-to face" meeting defenses raised fzy Garcia, I find and rule as a matter of law that
then U.S. Bank foreclosed on Garcia's property on January 7, 2019, in strict compliance with
Garcia's mortgage and the requirements set forth in G.L. c. 244. Further, I find that U.S. Bank
served Garcia with a legally sufficient notice to quit and that its right to possession of the property
is superior to the right.asserted by Garcia
Judgment shall not enter until after all remaining claims/defenses are adjudicated at trial.

Conclusion
Accordingly, based upon the undisputed facts set forth in the summary judgment record
and the reasonable inferences that can be drawn from those facts:

I.

U.S. Bank's Motion for summary judgment is ALLOWED with respect only to
Garcia's defenses/counterclaims that (1) the foreclosure and events leading up to the
foreclosure were so :fundamentally unfair that the foreclosure sale should be set aside
in equity, (2) U.S. Banlcengaged in unfair or deceptive practices by failing to consider
any loss m,itigation options with Garcia, (3) U.S. Bank did not properly foreclose on
the property which was, in whole or in part, registered land and (4) U.S Bank did not
make reasonable efforts to sell the property at the foreclosure sale for "the highest price
the market would bear." Otherwise, the motion is DENIED subject to the court' s
co_ntingen.t M.RCivJ>. 56 (d) findings and rulings.

2. Garcia's Cross Motion for Sunµnary Judgment is DENIED.

3. The clerj( shall schedule this case for trial.

SO ORDERED.

March 22, 2Q21
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COl\'IJ\10NWEA LTll OF i\lASSAC HUSETTS
IIOUSlNG COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 20-S P-591

HA~IPDEN, SS

C ITY VIE\V COMMONS l,

PLAlNTIFF

ORDER FOR ISSUANCE OF EXECUTION

"·

(EVICT/0:\' ORDER)

JUA:\f E. APO NTE,

OF.FEN DANT
I. This is a sumnrnry process uction in wh ich Lht: Plaintirf' s1.:1.:ks n.:-issuance of an execution to
recover possession ol' thc subject prcm isl.:'s .
2. The Pln intiffappcarcJ th rough counsel

al

the hearing held on March 18. 202 1. Defendant did

not appear after notice.

3. Plaintiff's counsel reported that Plaintiff has no knowledge of a pending application for short
term renta l assistance: accordingly. Defendant is not protected by Stat. 2020. c. 257.

4. Defendant has nor prov ided Plaintiff with a declaration pursuant to the CDC eviction
moratorium . Plaint iff fi led an affidavit to th is effect.
5. Execution (ev iction order) shall issur: l'onhwith for possession. ren t in the amount of $522.00

in damugt.:s and cosls in the amo unt

or 5i 184.0 I in cou rt costs.

6. Because Oef'cndant was not present today. Plaintiff shou ld instrucl the sheriff or conslablc to
provide Defendant with

al

least seven (7) days' advance notice ol'thc levy in lieu of the

minimum 48 -hours· not ice set f'orth in G.L. c. 239. § J.

SO ORDERFO
DATE:
37)
I

Y/1 {

By:

~.Jt,

J

O._~_euu
_ __

nthan J. Kan~irst Justi ce
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CO.\li\ lONW E.- \LTI I OF :\IASS.-\CI I l ' SF:TTS
IIO US INC COl llff l)EP ,\IH i\ lF.:'\T
\\'EST E i{ .\ ' Ill VIS IO~
DOCKET :\0. 20-Sl'-1292

IL\ 1'<'11'DEN, SS

G,\l{AND cou1n :\SSOC., LP,
Pia in Ii ff

OIWE!l FOH E'.\'THY OF .Jl ' DC:\IE:\T
.\,\'I> I SSL'.-\~CE OF EXEC'l'TIO~

\' .

IU•: IN\' RODRIG UEZ,
D efcud:111t

I. rl1i s is a su1111nary proc;:ss al:tion i11 "hkh the J>lai11ti!Ts Sl'l'k to 1\:cu,·n pus<;,:-_,sk,n
subject pr(·rni~l'S fro111 the DL'lc11danl.

nr the

2. lhc Plaintiffs \\l'I\~ n:pr;:srntl'<l br L·oun::,('J at thl' /.oum hl'aring lu:ld P11 tvlan.:h ~J. ~02 1. lhl'
D"'!'cnd :1111 did 1101 ar'rl'ar after notice.
3. Thi.' J>Jaintiff rcprl'Sl'nl s thnt the Dl'l'.:11Ja111·s ll/\F' J applil'Htion was appro,·\.'d .i 11d p.iid a
roninn
her rental arrL'ars unJ that it is un:t\\'nl'C of any othl.'r pendi ng application li ir :-llllrt h:r111
l'L'lll:tl :l:,)i::.1a11cl.'. ,\ ccord i11g l~. the t:victi \111 pru lL'Cti\'llS i11 S1:11. 20::!0. t'. 257 no longer .1ppl) .

or

-l. ·1h<' Cnun linJs that the· [ kf'c11Ja111 h,15 su bsu11ni,lll~· 1 io l:ttcd one or lllorc 111:11..:ri,il krms nf'
1hc C.Htrl agrL·c111c111 l'rll..:r.:d w1 January I :t ~l):'.: I b~· fo iling to make pay111..:n1s i'L1r n:111 in
1-'cbrnnry and i'vlarch 2021 u:; rn1uin.:c.l . .l11tlg111cnt shall l.'11tcr fur tli..: Plai11tilT, n.:lrnaciin: 10
fanuary 13. 2021 f'or possession and danrngL'S in lhl' amount or S~J~.9:l. plu:i r ou rt C:\ ~1:, of
1

$'.;06.3(1.

5. Ex1:cutio11 shall i::;suc forthw ith given that the Plai111ifThas likd a Fir:;i J\mrnded ,\rtida\' it
Conct:rning CDC Order.
6. The !>J.1i111iffs shal l rcqul'~t lhal the sheriff Lil' rnn~tahk pr~l, idc the lkk11da1ll \\ ith :ll kast
11,~' (~) c.l:1ys· :idvanc:c notic..: ol' thc kvy in lku lifthe lllini1111 1111 .JX-ho11rs· 1w1ic~· set fi ,n h in
Ci .L. c. 239 . S 3 in (mh:r tn g ih· the o~·l".:ncl:1m a t'u rther opp1>nu11 i1~ tu rngagl' in th .: proL·t:ss
bcl'nrc non-rc l't111dahlc l.'Vit°t in11 co nccllali011 charges ;1pply.

SO Ol{IH: 1u:1>

L>,\TI ':

# - '- -' ---

fl y:

(fay,~ 0 . fSa;µi,
.jµ\rn th,rn .l. ~u11#'irst Ju;;ti1.:.:
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aCOMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden , ss:

HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 20-SP-1216

NANCY HENDERSON,

Plaintiff,

v.
ORDER
CATHERINE HAFEY,

Defendant.

Afte r heari ng on March 15, 2021 , on the landlord's motion for use and occupancy
payments going forward pending trial , at which the land lord appeared throug h counsel
and the tenant appeared through Lawyer fo r the Day counsel , Uri Strauss, the fol lowing
order shall enter:
1. Propane Tank: As a preliminary matter. the court inquired as to the status of the
propane tank at the premises. The cou rt determined that the landlord has
comp lied with her responsibilities required under the te rms of the Febru ary 10,
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2021 order of the court and that the tena nt has not yet compl ied with her
responsib ilities to contact a propane vendor and have a tank installed at the
premises. According ly, the tenant must FORTHWITH reach out to a vendor to
make this arrangement, and if said vendor requires permission from the landlord
the tenant shall relay that information to the landlord or to Attorney Farber.
2. Use and Occupancy Payments: Based on the record currently before the court
and in consideration of the factors highlighted by Davis v. Comerford, 483 Mss.
164 (2019), and in further consideration of the factors req uired in determining
whether to issue an injunctive order, the motion for payment of use and
occupancy is denied, without prejudice.
3. More specifically, the court engaged in a process of balancing the relevant
factors and equities between the parties, among them the tenant's defenses and
counterclaims regarding, among other th ings, warranty of habitability and breach
of the quiet enjoyment, and that the tenant has a pending motion to compel
discovery (potentially designed to verify such counterclaims) and also the
assertion made by the tenant that she plans on vacating the premises in May,
2021. Additionally, the landlord has not indicated that she faces substantial
threat of foreclosure or any details as to her monthly obligations for the premises.
4. This matter is scheduled for hearing on the tenant's motion to compel and any
other motions that are properly marked up for April 8, 2021 at 10:00 a.m. by
Zoom . The Clerk's Office shall provide written instructions on how to participate

in this hearing by Zoom . That office ca n be reached at 413-748-7838. The court

Page 2 of 3
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asks that the parties take the steps necessary to ensu re that each will be able to
participate by Zoom, visually.

L(

:2 _;-l'l,

So entered this _ _ _ _ __ day of _ ____,_/_,
v·-'-,,"---r!_(:....1bc,._
,,,
_ _ , 2021 .

,/ ::,,

\

.r,·· .'

•!I .

,l ......._

'1·. . ;.

' ' Justice
Robert Fields, Associate

Page 3 of 3

9 W.Div.H.Ct. 16

COMMONWEALTH OF MASSACHUSETTS
HAMPDEN,SS

HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 16-SP-3896

DEUTSCHE BANK NATIONAL TRUST
COMP ~Y, AS TRUSTEE OF THE HOME
EQUITY MORTGAGE LOAN ASSETBACKED TRUST SERIES INABS 2006-E
UNDER THE POOLING AND SERVICING
AGREEMENT DATED DECEMBER 1, 2006,
Plaintiff

ORDERFORFURTHERSTAYON
USE OF THE EXECUTION

v.

ADRIAN JOHNSON,
Defendant

This post-foreclosure eviction matter came before the Court by Zoom on March 24, 2021
to determine whether the Court would lift the stay on the execution which issued on March 8,
2021. After hearing, the following order shall enter:
1. The parties shall have sixty (60) days to negotiate in good faith for a purchase of the

subject premises by Defendant's daughter, Christina Huff.
2. If no binding purchase and sale agreement has been signed by the next Court date, the

Court shall consider lifting the stay on the use of the execution.
3. The time between March 8, 2021, when the execution for possession issued, and June

1, 2021, shall not be counted toward the three-month limitation on use of the
execution as set forth in G.L. c. 235, § 23 .
4. The parties shall return to Court by Zoom for status review on June 1, 2021 at 2 p.m.

SO ORDERED
DATE:

3/aG,/ a,
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COl'v!MONWL::\ LTI I OF ivl/\SSACI IL..:SETT S
THE TR I,\ !. COU RT

HAM PDEN. ss.
HOUS ING COU RT DEPARTMENT
W!-:STERN D IV ISION
DOC l<ET NO. 20-SP- 1244

WANDA FfGlJEROA,
PLAfNTIFFS
I NT ERIM ORDER

V.

RENEE DOW,

DEFE NDANT

This matter came bcfon.: the Courl by Zoom on March 25. 2021 fo r a summary
process tria l based on non-payme nt of rent. Plaintiff appeared \\'ith cou nse l. Cou nse l from
Comm uni ty Lega l /\ id appea red as part of the Lawyer for the Day program to ass ist

Defendant an<l req uested a continuanc.:-. After hear ing. the Court enters the fol lowing order:
I. Communi ty Legal /\id wi ll ente r a limited or fu ll appearance 0 11 beha lf' of
f'kl'c ndant by end

or bus iness 011 [\ larch 26. 2021 . I r th,· appcarn nce is Iim iied. it

should co11 tint.1e through lhc status conli::rcncc sched uled pursuant to th is Inter im
Order.
2. De tenclant shall complete he r application with Way Fin de rs. Inc.

110

later than

Apri I 1. 202 1. Pia int i ff shall prom ptly repl y with any req uests made or·her by Way
Fin ders.
3. The parties shal l ret urn fo r a status rc\'icw on Ap1·il 15, 2021 at 3 :30 p.m. by

Zoom . Ir any issues remain unrcsol\'ed as orthis date . the Coun shall conduct a
1
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case management confe rence which may include the sc ieel ion of a tria l date i r
appropriate.

SO ORDER.ED this ..{ b

day of March 2021.

-~~
:irst Justice

2

9 W.Div.H.Ct. 19

COMMONWEAL TH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss:

HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 19-SP-3924

PHEASANT HILL VILLAGE ASSOCIATES,
L.P.,

Plaintiff,

v.

ORDER

MARIA LABASCO a/k/a MARIA LABOSCO
and THOMAS TROUGHTON,

Defendant.

After hearing on March 25, 2021 , at which the landlord appeared through counsel
and the defendant tenant Maria Labasco appeared with LAR counsel and the codefendant Troughton appeared prose, the following order shall enter:
1. The landlord's motion is continued for further hearing on the date noted below.
2. In the meantime, LAR counsel for defendant Labasco shall reach out to
Labasco's defense counse l in the Westfield District Court criminal manner and to
her former defense counsel in the Federal Court criminal manner and otherwise
Page1of 2
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investigate the status of each proceeding and determine if either or both
proceedings are or can be disposed of in a manner that they can not be re-fil~d
for criminal prosecution.
3. The court appreciates that it was reported during the hearing that the criminal
proceedings in Westfield District Court have a nolle prosequi entered but it is not
sufficiently clear to this judge if that means that the charges are dismissed with
prejudice.
4. LAR counsel for Labasco shall report the status of these issues at the next
hearing. The court would greatly appreciate any efforts he can make towards
coordinating either or both criminal defense counsel joining the hearing; aware
that Zoom makes such appearances easier.
5. This matter shall be heard further on April 29, 2021 at 10:00 a.m. by Zoom.
The Clerk's Office shall provide written instructions on how to participate in said
hearing by Zoom. The Clerk's Office can be reached at 413-748-7838.

So entered this

_ -2
_'-~- -- day of Hu..., e, ~

I

2021 .

Robert Fields , Associate Justice
Cc:

Court Reporter
Alexander Cerbo, Law Clerk
Uri Strauss, Esq ., LAR counse l
Maria Barroso, Esq ., Labasco's Crim inal Defense Counsel
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COM!VION\VEALTH OF MJ\SSACI IUSETTS
THE TR IAL COU RT

HAMPDEN. ss.

I IOlJSI NG COURT DIYARTMENT
WESlTRN DIVIS ION

DOCKET NO . :201l79SPOO 113.+
\V ILLIAM TE.JADA,

)
)

PLA INTIFF

}
)

V.

)
)

ORDER FOR ST/\ YON
USE
EXECUTION

or

DAV ID MOODY AND T01 YA PERRY. )
)

DEFENDANTS

)

Thi s matter came before the Court b:,; Zoom fo r issuance of an exec ution (cv iction order).
/\ II part ies appeared and represented themselves. After hearing. the fo llowing order shall issue:

I. No l"Xccution sha ll issue

al

this time in order to a llo\\' DefcnJants the oppo nunity to

apply for the Fedt:ra l Emergency Renta l J\ssislancc Prog ram. Dclcndanls musl appl y
for such funds through Way Fi nJers no later than April 5. 20:21 .
"

I\ referral sha ll be: made to the Tenancy Preservation Prograrn to assist Defendants in

completing their npp lica ti on .

.3 . The parties shall rdurn for status on the app lication on Apri l 6, 2021 al 9:00 a.m. by

loom using th e same instructions as used lo participate in the hearing today.
;l,

At the hea ring, Defendants must dcrnonslralc Lhat they have a pending applica tion for
c,rn:rgency rental assistance; oth erwise, Plain1iff may ask thnt the Court lilt the stay
on use of the execu tion.

9 W.Div.H.Ct. 22

5. Plnintiff and D~frndants shall have no con tr11.~t wi th one another (in person. by
tckphone, emai l. text or otherw ise) cxccpl lor urgen t l:1 11dlord-tcna 111111a11c:rs (such as
necessary n.:pa irs. not unpaid ren t).

SO ORDERED, th is

A0

day or March 2021.

-·irsl Justice::

2
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COMMONWEALTH OF MASSACHUSETTS
HAMPDEN, SS. ·

HOUSING COURT·DEPARTMENT
WESTERN DIVISION
DOCKETNO. 21- CV- 117

CITY VIEW COMMON_S I,
PLAINTIFF/LANDLORD
V.

)
)
)
)
)

HERMINIO J. GONZALEZ,
DEFENDANT/TENANT

ORDER

)
)
)
)

This case was filed as a for-cause eviction based on material lease violations. On March
12, 2021, Plaintiff came before the Court by Zoom for a temporary restraining order against
Defendant prohibiting Defendant and those under his control from threatening, harassing or
disturbing other residents and Plaintiffs employees. Defendant did not appear for that hearing
after notice. The case was scheduled for a preliminary injunction hearing on March 22, 2021.
Defendant did not appear again, despite notice.
At the March 22, 2021 motion for preliminary injunction (conducted over Zoom),
Plaintiff sought relief under G.L. c. 139, § 19, the so-called "common nuisance" statute. Pursuant
to this statute, an owner or lessor of a building may "annul and make void the lease" and regain
possession of the premises in an expedited manner if a resident commits one of several
enumerated acts on the premises, including, among other things, illegally keeping, selling or
manufacturing controlled substances. See G.L. c. 139, § 19. The owner or lessor has the burden
of proving, by a preponderance of the evidence, that the resident has violated the provisions of
the statute. Id.

9 W.Div.H.Ct. 24

Because a request for.relief under G.L. c. 139, § 19 was not plead in the complaint, the
Court entered an order for Defendant to appear by Zoom on March 26, 2021 to answer to
Plaintiffs request for a pennanent injunction annulling and making void Defendant's lease and
returning possession to Plaintiff. The Court required Plaintiff to hand deliver a copy of the Order
at Defendant's apartment. Once again, Defendant did not appear.
Based on all of the credible testimony and evidence presented at the hearings in· this
matter, and the reasonable inferences drawn therefrom, the Court finds as follows:
Defendant's unit at 63 Federal Street, Apt. 4B, Springfield, Massachusetts (the
"Premises") is part of a four-floor building with two units on each floor. Regular and on-going
illegal drug use occurs in the hallways of the building, and in the Premises. Defendant is the
cause of the drug use in the hallways as has repeatedly allowed non-tenants to enter the building
and has allowed non-tenants to use his keys. Non-tenants regularly enter the building and
proceed directly to the Premises. These individuals knock on the door of the Premises, enter and
then exit sho1ily thereafter. The same individual may return multiple times a day. A tenant of the
building often witnesses drug transactions and drug use occurring in the hallways. The Court
finds that the illegal drug activity occurring in the bui lding is directly connected to Defendant
and the Premises.
The finding is bolstered by the testimony of three Springfield police officers, each of
whom testified to the high volume of calls for drug use in the hallways of the building. Officer
Normoyle personally witnessed someone smoking crack on the fourth floor of the building on
March 10, 2021. Officer Falcon testified that calls for drug abuse at the building started only
when Defendant moved in, and that ~e never had such calls previously. During the hearing on
March 26, 2021, the property manager displayed Ii ve video of the doorway to the Premises to
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demonstrate how the camera system in the building operates, and at the very moment he
displayed the video, a non-tenant who the propeity manager recognized as a regular visitor to the
Premises knocked on the door and was allowed in. The property manager testified that he has
reviewed camera footage and has not seen non-tenants regularly coming and going from any of
the other seven apaitments in the building besides the Premises.
Because this action is in the nature of injunctive relief, the Comt evaluates in
combination the moving party's claim of injury and chance of success on the merits. If the Comt
is convinced that fai lure to issue the injunction would subject the moving patty to a substantial
risk of irreparable harm, the Court must then balance this risk against any similar risk of
irreparable harm which granting the injunction would create for the opposing party. See
Packaging Industries Group. Inc. v. Cheney, 380 Mass. 609, 617 (1980). Here, the Court finds
that failure to issue the injunction would subject Plaintiff to a substantial risk of irreparable harm,
and Defendant has failed on three separate occasions to appear and present a defense.
The Court finds that the Plaintiff has established by a preponderance of the evidence that
the that Defendant is illegally keeping, selling or manufacturing controlled substances at the
Premises. Accordingly, the following Order shall enter:
1. Pursuant to G .L. c. 139, § 19, the Court declares Defendant's lease null and void and
hereby restrains Defendant from entering or occupying the Premises for any reason
after April 8, 2021 . 1
2. If Defendant remains in the premises after April 8, 2021, Plaintiff may treat him as a
trespasser in accordance with G.L. c. 266, § 120 and have him removed with the
assistance of the Springfield police or the deputy sheriffs office. Plaintiff shall make

1 The Court has selected a vacate date approximately one week from the date Defendant is likely to receive this
Order in order to allow Defendant a reasonable amount of notice and time to remove his belongings.
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arrangements to store any personal belongings found within the premises in a matmer
consistent with the requirements of G.L. c. 239, § 4. After Defendant and the
belongings have been removed from the premises, Plaintiff may change the locks.
3. This Order constitutes sufficient notice to Defendant and Plaintiff is not obligated to
provide any further notice of the time and date of the vacate or~er.

SO ORDERED this

Jo~-- day of

/Vlflfl..(.(f202 1.

cc: Court Reporter
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss:
I

HOUSING COURT DEPARTMENT

.

WESTERN DIVISION

,

CASE NO. 20-SP-1103

LUMBER YARD 'NORTHAMPTO~N LIMITED
PARTNERSH(P.,
·:·,
Plaintiff,

ORDER FOR ISSUANCE OF
THE EXECUTION

v.

KELLI HUDSON,
... ..

-

Defendant.

After hearing on.February 18, 2021 on review of this matter, at which the landlord
appeared through counsel and the tenant appeared pro· se, the following order shall
enter:
1. The landlord's motion for.issuance of the execution for possession is allowed,
consistent with the terms of this order.
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2. The landlord shall not levy on said execution for possession until July 1, 2021·,
so long as the tenant continues to pay her portion of her rent timely for each
month through June, 2021. The landlord may serve a 48-hour notice in
accordance with G.L. c.239 prior to July 1, 2021 but may not schedule the
actual physical eviction for a date prior July 1, 2021.
3. The t~nant ·shall continue to diligently search for alternate housing, but the
requirement to update the landlord on her search is no longer an order of the
court; though she may choose to do so as she works with Ms. Carr in her
continued search.
4. Accordingly, the landlord shall continue to provide assistance to the tenant
with her search for housing, as they have done so since the entry of
judgment.
5. The decision to issue the execution is not based on the court's finding of any
wrongdoing by the tenant since the entry of judgment in this matter, but
because given the history of this case and the post judgment stay on
issuance of the execution having been in place since November, 2020 the
court deems it equitable to provide an end date to the occupancy-by which
time the tenant will have, hopefu lly, secured alternate housing.
6. Because July 1, 2021 is more than ninety (90) days from the date of this
order, the landlord may obtain an execution by filing and serving a written
request in accordance with Rule 13 of the Uniform Summary Process Rules
at any time prior to July 1, 2021 and the Clerk's Office shall issue the
execution (for possession only) at that time.
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So entered this

sa1L,

day of

v( wck,

, 2021.

/!

!l!--

/>

,'·..

Robert Field;, ;ssociate Justice(AVA)

Cc:

Michael Doherty, Clerk Magistrate
Court Reporter
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COMMONWEALTH OF MASSACHUSETTS'
THE TRIAL COURT
BERKSHIRE, ss

HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 20-SP-684

SA WYER PROPERTY MANAGEMENT )
OF MASSACHUSETTS, LLC, AND
)
MAPLE RIDGE APARTMENTS, LLC,
)
)
PLAINTIFFS
)

v.

)

DANNY MANCINI,
DEFENDANT

)
)
)
)

ORDER ON PLAINTIFFS'
MOTION FOR ENTRY OF
JUDGMENT AND ISSUANCE
OF EXECUTION

This parties in this matter appeared before the Court by Zoom on March 23, 2021 on
Plaintiffs' motion for entry ofjudgment and for issuance of execution based on a violation of
an Agreement of the Pa1ties executed on November 5, 2020 (the "Agreement"). Plaintiffs
appeared with counsel and Defendant appeared without counsel. After an evidentiary hearing,
the Court finds and rules as follows:
Defendant resides at 37 Theroux Drive, #SN, Chicopee, Massachusetts (the
"Premises"). The Premises are located in a 7-unit building (the "Building") owned and
managed by Plaintiffs (collectively referenced herein as "Management"). In January 2020,
Plajntiffs terminated Defendant's tenancy based on alleged lease violations for excessive
noise and disturbances brought tq their attention other residents·of the Building. In lieu of
trial, and without ·admission of wrongdoing, Defendant entered into the Agreement pursuant
to which he agreed not to make excessive noise, engage in unlawful activity or engage in any
other activity which disturbs the peace and quiet of other residents of the Building. In the
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,

same Agreement, Management agreed to check the apartment door to see if it could be
adjusted to minimize noise when closing.

At the hearing, a tenant who lives one floor above Defendant on the other end of the
Building ("Mr. LeBlanc") testified that Defendant regularly makes loud banging noises.that
can be heard in his apa1tment and which prevent him from getting the rest he ·needs for his
chronic pain. When asked how he knows the noise is being r:nade by Defendant, he testified
that other tenants told him that Defendant was the source of the noise and that, on one
occasion when Mr. LeBlanc confronted him "in anger", Defendant acknowledged fault. It was
not clear to the Court, however, what Defendant allegedly admitted to Mr. LeBlanc.
A tenant who resides two floors above Defendant ("Mr. Velez") testified that he has
repeatedly heard a loud banging sound that has disturbed his quiet enjoyment. He attributes
the noise to Defendant because, on numerous occasions, he has witnessed Defendant exiting
the Building shortly after hearing the banging sound. He also believes Defendant slams the
walls in his apartment with his hand, but he offered little explanation of how he developed
this belief. Notably, !he tenant in the unit between the Premises and Mr. Velez's apartment
did not participate in this hearing to corroborate the claim that Defendant slams his hands on
the walls of his apartment.

In his defense, Defendant denies striking walls and attributes the noise about which
the witnesses complain to doors that close loudly.
. He testified that the door to the Premises,
\

which was mentioned in the Agreement as needing adjustment, may be one source of the
noise, and that the exterior doors (front and back) to the Building slam shut due to the way
they operate. He claims that, after Management modified the closing mechanism on the rear
entry door (the one he regularly uses to go outside to smoke) in mid-January 2021, the
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banging noise has been reduced. Mr. Velez acknowledged that the amount of noise made by
the door has diminished since mid-January. With respect to the noise that has disturbed Mr.
LeBianc's peaceful enjoyment, Defendant blames the water pipes that run through the
basement under Mr. LeBlanc's apartment. Defendant claims that open windows in the
basement cause the water pipes to be cold when the temperature drops, and that when hot
water runs through the pipes, they make a loud knocking sound. .
The Court credits the testimony of both witnesses, Mr. LeBlanc and Mr. Velez, that
they are being disturbed by loud noises. The issue for the Court, however, is whether Plaintiff
has satisfied its burden of demonstrating that Defendant is the cause of these disturbances. In
order for judgment to enter, Plaintiff must prove that Defendant is in substantial breach of a
material term of the Agreement. See G.L. c. 239, § 10. The Court finds that Plaintiff has not
met its burden of proof.
Based on the evidence before it at this hearing, the Court cannot conclude that
Defendant is the sole or even the primary cause of the noise that has led to the disturbances
reported by the witnesses. He has proffered other plausible causes of the noise (doors and
pipes) that are under the control ofManagement. 1 Moreover, if Defendant were in fact
striking the walls of the Premises, the tenants in adjoining apartments would be more likely to
complain than those tenants who are non-adjacent, as is the case with both witnesses.
Conversely, it is easy to imagine that tenants living anywhere in the Building could be
disturbed by exterior doors that slam shut when closed and by banging water pipes.

Management should take steps to minimize the noise made by closing doors and to investigate Defendant's
claim as to the water pipes, and to keep records of their efforts.

1
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Accordingly, the Court finds insufficient evidence to conclude that Defendant is in substantial
breach of the Agreement. 2
Based on the foregoing, the motion to enter judgment and issue execution is DENIED.

SO ORDERED, this

+\)
30 day of March 2021.

i~~~=
nathan J. Kan
First Justice
cc: Court Reporter

2
The denial of Plaintiffs motion does not excuse Defendant from being courteous to his neighbors, and he
should make all reasonable efforts not to allow doors in the Building to slam shut.
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COMMONWEALTH OF MASSACHUSETTS
HAMPSHIRE, SS:

HOUSING COURT DEPARTMENT
WESTERN DIVISION
SUMMARY PROCESS
NO. l9H79SP004544 (Unit IOA)
NO. 19H79SP004537 (Unit 12A)

DEUTSCHE BANK NATIONAL TRUST COMPANY, AS TRUSTEE OF AMERIQUEST
MORTGAGE SECURITIES INC., ASSET-BACKED
PASS-THROUGH CERTIFICATES SERIES 2005-Rl,
Plaintiff

vs.
THOMAS T. SUCHODOLSKI and BEATA W. SUCHODOLSKI,
Defendants

ORDER ON DEFENDANTS' MOTION FOR RECONSIDERATION
On March 11, 2021 the defendants filed a motion for reconsideration of a March 1, 2021
order (that I delivered from the bench) in which I allowed the plaintiffs motion to strike a portion
of Thomas Suchodolski's January 5, 2021 summary judgment affidavit submitted with his
opposition to the plaintiff's motion for summary judgment. The order struck that portion of
Thomas Suchodolski's summary judgment affidavit that included statements of fact and opinions
purportedly rendered by Jean Mitchell. In his affidavit Suchodolski identifies Mitchell as "a
Document Examiner and Digital Evidence Handling Expert." Suchodolski states in his affidavit
that he hired Mitchell to assist him in his July 15, 2019 examination of his mortgage promissory
note in Deutsche Bank's possession. At pages 11-13,

1 10(a -

i) of his affidavit Suchodolski

includes statements, observations and opinions made by Mitchell in person and in a "report." I
ruled that Suchodolski's testimony about Mitchell's statements, observations and opinions - all
offered for the truth of the assertions - are hearsay, and do not fall within any exception to the
hearsay rule.
The defendants argue that my March 1, 2021 should upon reconsideration be vacated based
upon "a particular and demonstrable error in the original ruling or decision."

1
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After giving careful consideration of the arguments presented by the parties, and upon a
review of the docket entries and filings in this action, I am satisfied that my March 1, 202 1 order
was correct and was not based on a particular or demonstrable error of fact or law. Accordingly,
the defendants' motion is DENIED.1
I concluded in my March 1, 2021 order, and reach the same conclusion upon
reconsideration, that the defendants have not made a factual showing, supported by competent and
credible evidence, sufficient to constitute good cause for their failure to submit the Mitchell
report/affidavit in a timely fashion prior to the January 12, 2021 summary judgment deadline by
which the defendants were obligated to file their opposition papers, including supporting
affidavits.

In 2019 the defendants retained Jean Mitchell, a purported document expert, to examine
the defendants' promissory note (that was in the plaintiffs possession), prepare a written report,
render an opinion and perhaps testify at trial (or submit a summary judgment affidavit prior to
trial). Mitchell conducted her examination of the defendant's promissory note on July 15, 2019.

It is apparent from a review of the signature page of defendants' proposed Exhibit A (Mitchell's
report/affidavit), that Mitchell had prepared a draft report/affidavit by August 8, 2019 .2 Therefore,
measured from July 16, 2019 (the date on which Mitchell examined the defendants promissory
note and/or August 8, 2019 (the date that appears on the signature page of Mitchell's
report/affidavit), the defendants had approximately 18 months to provide the plaintiff with a copy
of Mitchell's report/affidavit (as a supplemental response to discovery) and file it with their
summary judgment papers by the January 12, 2021 filing deadline set by the court prior to the
scheduled summary judgment hearing (January 20, 2021). Though defendant's counsel argued in
support of his reconsideration motion that Mitchell's report/affidavit constituted critical evidence

1 The plaintiff, in their opposition memorandum, moved that the court strike the proffered affidavit of Jean Mitchell
appended to the defendants' motion as Exhibit A. Further, the plaintiff filed a motion on March 31, 2021 seeking to
strike the affidavit of Thomas Suchodolski dated March 31, 2021 (which plaintiff's counsel received an hour before
the March 31 , 202 1 hearing). For purposes of preserving an accurate procedural record only, I shall not strike Exhibit
A (the Mitchell affidavit) nor shall I strike Suchodolski's March 31, 2021 affidavit; however, in light my denial of the
defendants' motion for reconsideration, the proffered affidavit of Jean Mitchell and Suchodolski's March 31, 2021
affidavit shall not be added to or made a part of the substantive factual summary judgment record.
2

Immediately above Mitchell's signature page is the following, "Subscribed and sworn under the pains and penalties
of perjury this gm day of August 2019." I note that the notary public's certification states that the document was
signed by Mitchell in her presence on January 19, 2021. There is no explanation for this discrepancy in the dates.
However, for purposes of ruling on this motion I shall assume that the Mitch ells draft report/affidavit was prepared
on or by August 8, 2019 but was not signed until July 19, 2021.
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at the core of their defense to the plaintiffs claim of superior right of possession, he did not
consider Mitchell's evidence to be so critical or necessary at the time he filed the defendants'
discovery responses. In their response to plaintiff's Interrogatory No. 5, executed on March 13,
2020, the defendants stated that "[t]he defendant has not determined the need to call an expert
witness at this time, however, the Defendant reserves the right to update this response should the
need arise. " 3

These interrogatory answers were provided eight months after Mitchell had

examined the promissory note, and seven months after she had prepared a draft report/affidavit.
At no time between March 13 , 2020 (the date on which the interrogatory answers were executed)
and January 20, 2021 (the summary judgment hearing date) did the defendants supplement or
update their responses to plaintiffs expert Interrogatory No. 5 or No. 8. At no time between those
dates did the defendants make any effort to notify the plaintiff - formally or informally - that they
intended to include Mitchell's report/affidavit in the summary judgment record and use it as part
of their opposition to the plaintiffs summary judgment motion.
Further, in December 2020 the parties agreed to the filing deadlines set forth in court's
summary judgment scheduling order. The scheduling order provided that the defendants were
required to file their opposition to the plaintiff's summary judgment and their cross-motion for
summary judgment (together with affidavits and documents) by January 12, 202 1. This deadline
was intended to afford the plaintiff and the court with adequate time to review the submitted
memorandum, affidavits and documents prior to the January 20, 2021 hearing. The defendants
submitted their opposition papers together with Suchodolski's January 5, 2021 affidavit (in which
he references information set forth in Mitchell's report/affidavit); however, despite the court
ordered deadline, the defendants did not file Mitchell's report/affidavit by January 12, 2021.
At no time between December 2020 and January 12, 2021 did the defendants file a motion
seeking additional time and leave to submit Mitchell's report/affidavit late.
At the summary judgment hearing on the January 20, 2021 the defendants' attorney stated
for the first time that, with respect to the purported report/affidavit of Jean Mitchell, "we have that
document now. My client wants to enter it into evidence." In his March 31, 2021 affidavit
3

In their response to plaintiffs Interrogatory 8 (asking for the identity of all individuals they intend to call as a trial
witness), the defendants again state that "(d)efendant bas not determined the need to call expert witnesses at this time,
however, he reserves the right to update this response and to call witnesses as the case develops.

It pushes the outer limits of credibility to believe that the defendants had not spoken with Mitchell about her inspection
of the note (if not review the draft report/affidavit) anytime between August 9, 20 19 and March 3 1, 2020.
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Suchodolski states(~ 10) that "I received Ms. Mitchell (sic) sworn and executed expert affidavit
on January 19, 2021. " 4 The defendants assert that Mitchell was unable to complete and execute
her report/affidavit prior to January 19, 2021 because of problems attributable to her illness, or her
medical disability, or difficulties getting her signature notarized because of Covid-19 pandemic
related travel or meeting restrictions. They argue that these illness/disability/pandemic related
issues prevented Mitchell from delivering her report/affidavit to the defendants, and thus prevented
the defendants from timely filing her report/affidavit with the court a copy to the defendants within
the deadlines set by the court.
The problem with the reasons set forth by the defendants is that the reasons are based upon
factual assertions unsupported by any competent admissible evidence. First, t he defendants have
not submitted an an affidavit from Mitchell in which she sets forth why she was unable to
complete and deliver her sworn and executed report/affidavit to the defendants prior to January
19, 2021. Instead, the defendants rely on Suchodolski's March 31, 2021 affidavit in which he
refers to statements purportedly made by Jean Mitchell to Joseph Suchodolski for the truth of
Mitchell 's assertions. This constitutes classic hearsay (I had previously stricken statements made
by Mitchell to Suchodolski set forth in his January 5, 2021 summary judgment affidavit based
upon the same hearsay problem). Simply stated, Suchodolski is not competent to testify as to
Mitchell's state of health, or what she could or could not do with respect to her report/affidavit
owing to pandemic-related limitations or restrictions.5
I am satisfied that my March 1, 2021 ruling was correct as a matter of fact and law. I find
that the defendants have not made a sufficient showing of good cause to justify their failure to
submit Mitchell's report/affidavit by January 12, 2021 in compliance with the court's summary

4

He had at least a draft of Mitchell's report/affidavit at the time he signed his January 5, 2021 affidavit (which sets
forth statements made by Mitchell in that draft).
5

Furthe_r, even if I had found that the defendants had made a sufficient showing of good cause to support their request
that they be allowed to fi le the Mitchell report/affidavit late, r would have to balance the importance of Mitchell's
affidavit testimony against issues of fairness and judicial economy. To do this I would have to make a threshold
" gatekeeper 's" judgment as to whether the Mitchell report/affidavit constituted competent admissible evidence that
could be included in the summary judgment record and thus would have to afford the plaintiff an opportunity to retain
their own expert, depose Mitchell and thereafter conduct a Daubert-Lanigan hearing to determine whether Mitchell is
qualified to render an expert opinion. I would have to take into account the fact that the case was commenced in 2019,
that I have already heard and taken under advisement the summary judgment motion, and that proceeding with a
Daubert-Lanigan hearing would necessarily delay this case by many months at significant additional expense to the
plaintiff.
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judgment scheduling order.

SO ORDERE.D.

_YM. WINIK
OCIATE JUSTICE (Recall Appt.)

Aprill, 2021

5
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss:

HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 21-CV-134

COLLEEN' LEBOEQF,
Plaintiff,

v.
ORDER
KARL PEARSON, BRIARWOOD 17, LLG,
JOHN SUZER,
Defendants.

After hearing on March 31, 2021 on the plaintiffs emergency motion for alternate
housing, at _which the moving party and the defendant Briarwood 17 appeared, and at
which Attorney Christine Pikula appeared on behalf of the City of West Springfield, but
for which the defendants Karl Pearson and John Suzer failed to appear after proper
notice giver.1, the following order shall enter:
1.

.

.

The court finds the plaintiff's testimony credible that she was a sub-tenant of
the defendant Carl Pearson and that Mr. Pearson illegally ·1ocked her out of
the premises. Accordingly, Mr. Pearson shall provide the plaintiff, Colleen
Lebouef, with alternate housing in the form of a motel or hotel until further
order of the court or until Ms. Lebouef secure permeant' alternate housing·.
Page 1 of 2
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2.

The defendant landlord, 17, LLC sh.all continue to investigate Ms. Lebouefs
claims and if secures any of her personal belongings shall n_otify her so that
such belongings may be returned fo her.

3.

4.

Ms. Lebouef's phone number may be obtained

. The plaintiff reports that she is interested in amending this· case to seek
damages and h.as requested a Case Management Conference to schedule
deadlines for same and for the remainder of the litigation.

5.

This matter shall be scheduled for a Case Manageme~t Conference with .the
Clerk's Office April 15, 2021 at 11 :00 a.m. by Zoom. The Clerk's Office
shall provide written instructions on how to participate by Zoom. Additionally,
if one·is unable to participate by Zoom remotely, they may come to the
courthouse ·and utilized one of the court's Zoom room fadlities. The Clerk's
Office can be ~eached at 413-748-7838.

\\~

So entered this __._ct-'-'--_

__ day of

l\.\?xc2 ~-

I

2021 ,

l]

,'f

/,~."'""-·
t'

'

Robert Fie.Ids, Asi6diate Justice f\M·

Cc: Christine Pikula, Esq., City of West Springfield
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COMMONWE:\LTH OF MJ\SS1\ CHUSETTS
THE T RIAL COURT

HAMPDEN. ss.
HOUS ING COU RT DEP,\RTMENT
WESTERN DIV ISION
DOCKCT NO. 20-SP-1712

MASON WRlGHT SENIOR LIVING, INC. )
)

PLAINTIFFS

)
)
)

V.

ORD li: R

)

CATALINO FI~LICJANO,

)
)
)

DEFENDANT

This matter came before the Court by Zoom on March 3 l. 202 1 on Plainti fr s
emergency motio11 fo r a prel imi nary injunction. Plaintiff appeared wit h counse l. De fendant
appeared by te lephone and represented himself.
Plaintiff ov,1 ns and ope rates a 99-unit affordable senior li ving community in
Spri11gfie ld known as the Mason Wrigh t Retirement Comm u11 ity (the "Cornmu nity.. ).
Dcf'cndant resi des in the Community at 7-+ Walnut Street. Apartm1.:nt #220 (the ·'Prem ises'').
Plainti ff alleges that Defendant smokes i11 the Prem ises in vio lati on of the lease. and lhat
because he uses oxygen from time to time, his smok ing in the presence of oxygen creates a
condition that endangers or material ly impairs the health. safety and well-bei ng or Defendan t
and the residents and staff or the Community. Pla intiff seeks a Court order that Defendnnt
im mediately vacate the Premises. A summary process lrial in Lhis matter is scheduled for
Apri l 7. 202 l.

1
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Defendant den ies smoking in the Prem ises. He test ified thar he used to smoke two or
three packs of cigareltes per day, and now smok~s only two or tlm:e cigarettes. and that he
smokes in a des ignated smoking area call ed the ·'smoking porch." Plaintiff's ewcut ive
director acknow ledged that the Community has a ''smoking porc h"' not f'ar lJ·om the Prem ises .
Jn considering a request f'or injunctive rel ic~ the Coun evaluates in combination the
moving pa rty's claim of injury and chance of success on the merits. If the Court is convinced
that fai lure to issue the injunctio n wou ld subject the moving party ro a substantial risk of
irreparable harm, the Court must then bala nce this risk agai nst any similar risk of irreparable
harm which granting the injunction 1,,vould create for the opposing pany. What matters as to
each party is not the raw amount or irreparable harm the party might conce ivably suffer, but
rather the risk of such harm in light or the party's cha nce of success on the merits . Only where
the balance between these risks cuts in favor of the moving party may a preliminary
injunction properly issue. See Packaging Indu stri es Group, Inc . v. Cheney, 380 Mass . 609,
617 (1980) .

Here, the Court is convinced that the other res idents and staff of the Community are at
risk if Defendant smokes around oxyge n. Given Defendant's de nials, is not clear if Plai ntiff
wi ll pre vail al trial. but given that trial is only one week from today. and given the ex igent
circumstances present if Det'endant is in fac t found to be smoking in the Premi ses around
oxygen, the Court enters the fol lowing order. which sha ll remain in effect until further order
of the Court:
I. Defendant shal I not smoke in the Pn.:mises.
2. Defendant may smoke on the .. smok ing porch·, in comp liance with Prope rly ru les ,
so long as he is not using oxygen at the time.

2
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3. The $90.00 fee for injunctive relief set forth in G.L. c. 262, § 4 will be waived if
this matter settles by agreement or ir j u<lgment enters in favor of Plaintiff. If
judgment enters in favor of Dcfen<lanl, Plaintiff will be assessed the $90.00 fee.

SO ORDERED this

~

niA

day of t\pril 2021 .

: irst J usticc

3
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COMMONWFi\LTII OF MASS:\CHUSErrs
Tl IE TRIAL COURT

FRANKLIN. ss .

OSCAR RAMIREZ,
PLAINTIFF

HO US l"NC, COURT Dl: PARTML:N'I
WESTCRN DIVISl<>N
DOCKET NO. 2 I-CV- 139
)

)
)
)

ORDER FOR

\'.

)

TEM PORARY IIO lJSL°'iG

WILLIAM ALDRICH, ET AL.,

)
)

DEFl.:N DA NTS

)
)

This matter came bdore the Court by Zoom on 1\pri l I, 2021 for further proceed ings
follo\\'ing a March 24, 2021 hearing at which the Court ortkrcd Defendants to pro\' idc tcrnporar:,·
::ilternative housing for Plaintiff and his family following n foe that caused Plaintifl's dwelling at
603 Leyden Road, Apt. 8, Greenfie ld, Massachusetts (the ··Pre111i ses'") to be condem ned . J\11

p:11ties appc::ircd withou t counse l. Arter hearing. the following order shall enter:
I. Di::fcndants shall continu..: tu pro\'ide hokl accommodations in the

sa111~

manner as

currentl y pro\'ided through and inclucli11g tile night of Apri l 30. 202 1. provided tha t
Plaintiff pays S550.00 (the amount ol'rnonth ly rent) 10 De lcndanls hy the end of
business today. If payment is not made, or if' paymcnt is made by check tha1 does not
clear. Defendants may file a mot ion

10

terminate their ob ligation to pre)\ idc housing

to Plaintiff.
1

Defendants shall immediately provide Pl ain ti ff with all information necessary for
PlainlilTto be reimbursed by Defenda nts' insurance carrier fo r up lo $750.00 for his

1
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acl ual costs of hotel roo m renral and the oilier expe nses re lated lo disp lacement by
fi re as set forth in G.L. c. I 75 , § 99, Fifteenth A.
3. Defendants shall prov ide Plninti ff wilh access to the Premises at I :00 p.rn . on Apri l 2,
2021 to retrieve belongings. Plainti rr stated tha t he needed approximately one hour
for this task. Thereafter, Defendants may change the locks and shall keep the
Premises secure thereafte r lo protect Pla inti r!'s remaining belongings.
-1. Defendants shall provide access to the Premises to Plaintiff at 1:00 p.m. on April 29 ,

202 1 to retrieve the balance of his belongings.
5. On May I, 2021. (a) legal and actual possession of the Prem ises sha ll vest in
Dcl'cndants, (b) Plaint iff will have no further rights in or access to the Prem ises, and
(c) Defendants will have no fu rther obligation to prov ide al lernative housing. 1

SO ORDERED th i s ~ dny ot' /\pril 202 I.

on~a9

/(cuu

First Justice

1

Plaimi ff has been in contact wi th Franklin Country Regio nal Housing and Redevelopment Authori ty
Regarding financial assistance for moving costs.

2

9 W.Div.H.Ct. 46

COMMONWE.<\ LTH OF MASS/\CH USETTS
T l IE TRIAL COURT
I-1/\MPDEN, ss.

HOUS ING COURT DEPARTMENT

WESTERN DIV ISION

DOCKET NO. 20-SP- 1725
CHICOPEE HO US ING AUTHORITY,

)
)

PLAI NTIFF

)

ORD ER FOR JUDGMENT AND
APPOINTMENT OF GA L

)

V.

WEN DY IIILLS,

DEFEN DANT

)
)
)
)
)

This fo r cause summary process matter came belo re the Court on April 7. 2021 by Zoom

for tria I. Plainti IT seeks to recover possess ion or ce rta in residentia l prcrn iscs located at 400
Britton Street. #4 15. Chicopee, Massachusetts (the "Premises''). Defendant did not appear.
Counse l for Plaint iff represented that Defe ndant res ides in a nursing ho1nc and demonstrated that
where

Defendan t was se rved at both the Premises and at
she now lives.

The Court finds that service on Defendant is sunicien t. and that. as a result, Plaintiff is
entit led to judgment by default . .Judgment shall en ter for possess ion and damages in the amount
of $2.770.00 based on unpaid rent since June of 2020. Given the circumstances or thi s case.
howeve r, prior to issuing an execution the Court wi 11order the appo intment of' a gua rdian ad
litcrn ("GAL'') for Defendant to investigate whe ther Defendant is li kely

10

return to the Premises

and, ir not, whe ther Defendant has any wishes wit h respec t to the disposil ion or he r be longings.
Tht! Court wi ll req uest that the GAL prov ide a report on the results ol.' the GAL 's investigation at
or prior to the next court date.

1
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In light of the Coregoing, the Court slrnll schedule a hea ring on l'lain tiff s mot ion for
issuance of the execution at 2:00 p.m. on Apri l 28 , 2021. No exec ut ion shall issue prior to this
hearing. This Order wi ll serve as notice and Plaintiff is not required to (i lea motion. The Court
shal l send a copy of this Order to Defendant

where sh\.' currently

al

resid es.

ti

SO ORDERED thi s _[ _ day of /\pril 2021.

2:~11~~~
First Justi ce
cc : ACM Cunha

2
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss:

HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 17-SP-1345

BEACON RESIDENTIAL MANAGEMENT, LP.,

Plaintiff,

v.
ORDER
JONATHAN CASTELLANO,

Defendant.

After hearing on April 8, 2021, at which the landlord appeared through counsel
and the defendant tenant appeared with counsel, and for wh ich the Guardian Ad Litem
appeared, the following order shall enter:
1. The landlord may access the tenant's unit for repairs upon 24 hours written
notice that states the date and time for said access and the anticipated
repairs.
2. The tenant shall not unreasonably deny access as those designated times.
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3. The landlord shall issues subpoenas to the tenant's bank and the Department
of Transitional Assistance in the hope of obtaining documents it requires for
the recertification of the tenant's lease. If the already sent releases and these
subpoenas fail to achieve the desired effect of obtaining said documents, the
court would entertain a motion to add these two entities as party to this case.
4. The tenant, through counsel, shall provide the landlord with bank records they
reported to have in their possession, forthwith.
5. This matter shall be scheduled for further review and for any properly marked
motions on April 30, 2021 at 11 :00 a.m. by Zoom . The Clerk's Office shall
provide the parties with written instructions on how to participate in said
hearing by Zoom .

So entered this

rl1

day

of.¥ f_

, 2021 .

Robert Fields, Associate JusticrV\

Cc: Court Reporter
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COMiv10NWEALTH OF MASSACHUSETTS
THE TRIAL COURT
FRANKLIN, ss.

HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCK.ET NO . 20H79CV000701

SUSAN BATCHELDER MANAGING AGENT
FOR PARK VILLA APARTMENTS,
PLAINTIFF
V.

)
)
)
)
)

ORDER TO VACATE

)

)
)
)
)

PATRICIA CHAREST,
DEFENDANT

This matter came before the Court for a Zoom hearing on April 12, 2021 on Plaintiff's
motion to enforce a Court Order. Plaintiff appeared with counsel; Defendant did not appear
despite notice. 1
This Court entered an order on December 23, 2020 prohibiting Defendant, who uses
oxygen, from smoking in her apartment at 4G Park Villa Drive, Turners Falls, MA (the
"Premises"). Defendant was put on notice that a violation of the Court order could result in her
immediate removal from the Premises in order to protect the health and safety of other residents .
Subsequently, Plaintiff alleged Defendant violated the Court order, and a further hearing was
held on January 22, 2021, at which time the Court, despite grave concerns about the risk of
smoking near oxygen, gave Defendant one more chance to comply. The Court's reprieve was
based on Defendant' s testimony (a) that she did not appreciate the seriousness of the matter

In addition to notice by mail, Plaintiff's counsel represented that the property manager slid notice of the hearing
under Defendant's door.

1

1
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because she had not been present at the December 23, 2020 hearing, and (b) that she had
somewhere to move on April l, 2021. 2
Defendant continues to violate the Court's order. A neighbor who Jives in an adjoining
unit testified that Defendant continues to smoke regularly in the Premises and that the heavy
smoke odors have impacted her tenancy. The property manager testified that she has entered the
Premises on a number of occasions since the last hearing date and has seen a large, floor oxygen
tank in the bedroom and a po1iable oxygen tank in the living room with cigarette butts in an
ashtray nearby. The Court is convinced that Defendant's behavior of smoking in the Premises
around oxygen tanks places the health and safety of other residents at extreme risk.
Accordingly, the Court hereby orders that Defendant vacate the Premises and not return
without prior order of this Court except by appointment with management to retrieve her
personal belongings. If Defendant wishes to contest this order, she should file a motion with the
Court immediately. Plaintiff shall instruct the deputy sheriffs office to provide Defendant with
at least 72 hours' advance notice of the date and time that they will return to physically remove
her from the Premises. Plaintiff is not authorized to remove Defendant's belongings from the
Premises pending entry of judgment for possession in the summary process case which was
entered on February 17, 202 l (docket number 21 H79SP0007 l 9).

SO ORDERED this

(J-..\,.r day of Apri l 2021.
n. Jonathan J. Ka
irstlustice Western Div ision Housing Court

cc: Court Reporter

2

Plaintiff's property manager testified that Defendant has provided at least three notices of her intent to vacate since
January of this year.
2
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COMMONWEAL TH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss:

HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 20-SP-1639

TODD GROVER,

Plaintiff,

v.
ORDER
FASHA GODFREY,

Defendant.

This matter came before the court on April 8, 2021 for trial, at which both parties
appeared with counsel. After consideration of the evidence introduced at trial, the
following order shall enter:
1.

B.ackground: The plaintiff, Todd Grover (hereinafter, "landlord") purchased the

three-family house at 49 North Main Street in South Hadley, Massachusetts in
Page 1 of 6
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June, 2020 in which the defendant, Fasha Godfrey (hereinafter, "tenant") was
already a tenant on the third floor (hereinafter, "premises"). The landlord
commenced this eviction action alleging that the tenant violated the lease by
allowing her boyfriend to reside at the premises. The tenant disputes this
allegation and defends the action by asserting that her boyfriend, Ernest Fickling,
does not occupy or reside at the premises in violation of the lease.
2. Notice to Vacate: The landlord sent a Notice to Vacate to the tenant on or
about October 19, 2020. The notice states two grounds for the eviction. First,
that the lease was expiring and that it would not be renewed . Thus, a no fault
basis. The second ground was that the tenant had "permitted an unauthorized
occupant to reside with you at the premises for a period of months." Thus, a fault
basis. A landlord can not terminate for both no fault and fault bases. This rule is
necessary for various reasons . If a termination is based on no fault, a tenant may
file counterclaims (which may effect possession under G.L. c.239, s.8A) but not
so if based on fault. Including both bases equivocates the notice and effects a
tenant's statutory rights. Additionally, a termination notice must be clear and
unambiguous and "a landlord must choose one position and stick with it." See,
Maguire v. Haddad, 325 Mass. 590, 593 (1950).

3. That said , the tenant did not seek dismissal based on the vacate notice and the
parties treated this matter as a fault eviction, putting in evidence in support of and
in defense of the allegation that Mr. Fickling is residing at the premises in
violation of the lease. As such, the court too will treat this solely as a for fault
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eviction matter and analyze the evidence in regards as to whether or not the
landlord has met his burden of proof.
4. The Landlord's Allegation Regarding Mr. Fickling: The landlord presented
three witnesses including himself, his wife, and the tenant on the second floor,
Zhane Bady-Ping. Ms. Bady-Ping gave testimony that she has only seen the
tenant once, has never met Mr. Fickling, but that hears a man's voice from the
tenant's apartment and assumes it is Fickling---at all different hours at daytime
and nighttime. This testimony is consistent with the tenant and Mr. Fickling's
testimony that he visits the tenant every day and stays some nights, but it is not
otherwise helpful in determining if Mr. Fickling is occupying the premises in
violation of the lease.
5. The landlord's wife, Mary Grover, testified that she sees Mr. Fickling coming and
going to and from the house pretty much every day at various times. Such
testimony is also consistent with that of the tenant and Mr. Fickling---that he visits
the tenant every day and that he sometimes stays overnight.
6. The landlord's testimony was very focused on photographs he put into evidence
that show cars he believes to be driven by Mr. Fickling being parked in his lot
with great frequency, including some early in the morning just after 6:00 a.m.
and some as late at after 11 :00 p.m. It is not certain whose cars are the subject
of the photographs, which include different model cars being asserted as being
that of Mr. Fickling (Jeep, Mitsubishi, and Subaru). There is no evidence which
of these cars are driven by Mr. Fickling and the landlord's testimony regarding
seeing Mr. Fickling get in or out of a car was not specifically tied to any particular
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vehicle. Additionally, the tenant's testimony that she drives various rental cars
when her vehicle is in the shop added further confusion as to what Cqr in the
photographs is being alleged to being driven by Mr. Fickling.
7. That all said, the impression given by the aggregate of the evidence presented
by and on behalf of the landlord is that Mr. Fickling is at the premises often, likely
every day. That description is consistent with the testimony of the tenant and Mr.
Fickling. The fact that he is there everyday is not in dispute. The question before
the court is whether he is residing and or occupying the subject premises in
violation of the lease term.
8. The Lease Term: Paragraph 11 of Ms. Godfrey's lease, is entitled No Subletting
or Ass ignment and states in pertinent part:
Further, tenant shall not permit anyone, other than those individuals
listed in paragraph 11 of this Lease Agreement, to occupy the
dwelling unit other than on a temporary basis. For purposes of this
paragraph, temporary basis shall mean occupancy for fourteen
days or less by any one person in a calendar year.
9. Mr. Fickling Resides Elsewhere: Mr. Fickling is a tenant at 24 Oakwood
Terrace in Springfield , Massachusetts. He has a lease for that premises, resides
there with roommates, and pays rent and his portion of the utility bills. He gets all
of his mail there, and his license and voter registration have that address. He
gets no mail nor has any clothes or other belongings at the subject premises.
Additionally, the tenant was very credible in her testimony that she would not

1

Only the tenant is listed in paragraph 1 of t he lease.
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permit Mr. Fickling to reside with her and credits the fact that he lives elsewhere
as the key to the success of their relationship.
10. Mr. Fickling visits the premise daily and visits late into the night with some
regularity. It can not be that because Mr. Fickling visits daily under the
circumstances described above that the tenant has violated the lease. The
tenant and Mr. Fickling admit that he will also often stays vernight for some or all
of a weekend.
11. The landlord's basis for the above noted lease violation is that Mr. Fickling stays
over at night and that in the aggregate he does so in access of 14 days over a
span of one year.
12. On the facts before the court, that Mr. Fickling resides and pays rent under a
lease elsewhere, gets no mail nor stores any belongings at the subject premises,
is not permitted by the tenant to move-in with her, and likely stays overnight on
many weekends with the tenant at the subject premises, the court does not view
such behavior as "subletting or assigning" and not a substantial violation of the
lease upon which eviction is appropriate.
13. Conclusion and Order: Based on the foregoing, judgment shall enter for the
tenant for possession. 2

2

There is an account annexed in the summons and complaint for alleged unpaid use, occupancy, and/or rent
which given judgment entering for the tenant shall not be addressed herein. The landlord has remedy to seek
collection of any outstanding use and occupancy in another manner including a subsequent summary process
action .
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, 2021.

So entered this

!.l ,V].

Robert Fields, Associate Justice ' '

Cc: Court Reporter
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss:

HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 21-CV-191

TROY TANNER,

Plaintiff,

V.

ORDER
MIGUEL CRESPO,

Defendant.

After hearing on April 8, 2021, on the plaintiff tenant's motion for injunctive relief
at which both parties appeared without counsel, the following order shall enter:
1. Th e defendant landlord shall not enter the tenant's room without his express
permission, other than in a bona fide emergency .
2. The landlord shall call the tenant names nor make any threats towards him.
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3. If the landlord requires access to the tenant's room for repairs, he shall provide
written notice at least 48 hours in advance which describes the anticipated work ,
the time of needed access, and the estimated duration of said access.
4. Any and all such repairs that require licensure shall be done by licensed
individuals and any necessary permits shall the be obtained.
5. The land lord shall take all necessary steps to ensure that the tenant's name
remains intact on the mailbox as long as he resides at the premises.
6. The landlord shall comply with the evictions laws and shall not engage in
harassment towards the tenant vacating nor use self-help eviction tactics .

So entered this

_-r~

·1 '1

.7

- -- - -

day of

AP n. . J
l

. 2021 .

:··lL --~

.,

.

'f

.'.-···~

Robert Fields, Associate Justice

Cc:

r;.rl\ ·

Court Reporter
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CO!'v1MONWEALTI l OF MASSACHUSETTS
THE TRIAL COURT
BERKSHIRE, ss

HOUSING COURT DEPARTMENT
\\7ESTERN DIVISION
DOCKET NO. 20H79CV000429

TO\VN OF \VEST STOCKBRIDGE,
PLAINTIFF

)
)
)

)
V,

)
)

ORDER ON PLAINTIFF'S
PETITION FOR FINES AND

REGINALD LEONARD ET AL.,

)

ATTORNEYS' Ffi:ES

J
DEFENDANTS

)

This code enforcement matter came before the Court on

l, 202 l on a petition by the

Plaintiff, the TO\vn of \Vest Stockbridge by and through its Board of Health (the "Town''), for an
av,-ard of reasonable attorneys' fees and costs and an assessrnem of fines against Defendant Reginal
Leonard ("Mr. Leonard'') in connection with the Court's finding

contempt on November

2020 C-Contcmpt Order"'), i Defendant. Gcnnari's Mill Pond Trailer Park, Inc. ("the Park") did not

take a position with rcsps:cl to the Tovvn' s petition against Mt\ Leonard. Both Detendants appeared
through counsel, and f\k Leonard appeared and represented hin1sdf.

The Town

an award of attorneys' fees and costs in the amount of$i,989.00, an

amount supported by an affidavit of counscL The Town also

an assessment

fines in the

amount of $7,400.00 based on daily fines of$l00.00 from October 15, 2020 to Decernber 28, 2020
consistent \Vtth Court orders in this case dated September 16, 2020, Novernbcr 24, 2020 and
December 28, 2020.

; tn it, Contempt Order, the Court gave Mr. Leonard
(30) days to purge the contempt. \Vhen iw failed to do so,
the Court ordered the imposition of fines and authorized the Park to rcm.e<ly the violatil)llS, A,s of the hearing date on
April 1. 202 ! , the code violalions have been corrected. al !cast in part due w work done by the Park on \ck
Lconard·s hehalf

9 W.Div.H.Ct. 61

he \\as confused

ln opposition, Mr. Leonard testified

it meant to

and did not kn(w,

conternpt. I k admits that

in the required time frames and
the subject premises that

the
did

fll)t

correct the

primarily on the

his

car at

w

not

to try to get it registered but does not have the title. He
the car and that he \Vants to keep it once he finds a

to

worked

testified that this autistic son

it registered. He also testified

that his only income comes from being a school bus driver and doing other intermittent part-time
jobs, and that he has no realistic way to

the $9,389Jl0 sought by the Town.

It is axiomatic that "[c]ivil contempt is u means of securing for the aggrieved party the
benefit

.·· Demoulas v Demon/as Super

the court's

(1997), !!ere. the

for vvhich Mr. Leonard was

substantial fines
ity to

,vu.w.~,,,,

Inc., 424 rvfass. 50 l, 565

have been corrected.

by the Town vvould serve no purpose

l'v1c Leonard's apparent

assessment of the fines could ultimatt7ly kad to 1\h. Leormrd

m

, an outcome that is

consequences fi.)r

and the Court shall assess reasonable

approach

his

c ire um stances.

too drastic under

~vk Leonard should

the

to cornply v.:ith Court

and costs as a sanction.

Fontaine v. Eblec Cmp. 4 l 5 ivfass.

the

(l 993), the Court finds that the

attorneys' foes sought by the Town are reasonable in tirne and billing rate and in light of the results
obtained and that the costs are likevvise reasonable. i\ccordingly, taking into consideration Mr.
Leonard's !irnHcd financial means and his testimony that he could find a way to pay$ !00,00 per

month, the Court vvill impose as a sanction for contempt attorneys' fees and costs in the amount of
$ l,989,()0: provided, however, that $789.00 will be vvaivcd if Mr. Leonard pays $ ! ,200.00 of this

amount. Mr. Leonard

pay the $1

and costs

installments

$ l 00.00 due

2
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by the l

day

month beginning in

! and continuing through

2022. ff Mr.

Leonard is abk to pay the full amount of $1.200.00 before l\ fay 2022, he may stop making
1

monthly installment payments.

SO ORDERED, this --~-·-·-···-·

2021

of April 2020

nathan J. Kan~
First Justice

cc: Court Reporter
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COMiVIONWEALTII OF MASSA C H US F:TTS
W ESTERN DfV1SI0 N, SS.

HO USI NG COU RT
DEP ART i\'lf.NT OF

TIIE TR IAL COURT
C IVIL ACTION
No . 2 1-CV- 174

CITY OF SPR LNGFIELD
CODE ENFORCEMENT DEPARTi\ H:NT
HOUSING DIVISIO N,
Plaintiff
\'.

LAWRENCE A. .JORDAN (owner),
LINDA MURPHY (ten ant),
WILM INC TON SA Vl4'1 GS FUND SOC! F.TY, FSB (mo rtgagee), and
M IDLAND FUN DI NG , LLC (lien hold er)
Defendants

Re: Premises: 80 Merid a S treet, Sp ringfi eld , i\:lassuc hu sett s

ORDER
(Hampden Co unty Reg is tr~· o f DN' tls Boo k/ Page: # 12709/389)
After a v id coco n ferencc hearing on Tuesday, April 13, 202 1, for w hich a rcpn·scntative of
the Plaintiff an<l LA WREN CE A . .JORDAN appeared, and after havin g been g in.'n notice of sa id
hearing a representative of the ot h er Defendants did not appea r, the followin g o rder is to enter:

I. LINDA MURPHY, as the occupant of the ahovc pn·mises, is un indispensable party to this
matter a nd s h a ll be a dlkd a s to this m atter as s uch in place of ANY AND A LL TENANT S.
2. The Plaintiff sha ll scn •c LINDA MURPHY with a co py of the origin a l p eti ti on and
exh ibi ts, FORTIIWITI I.
3. Defendant LIND A MURPHY and her respecti ve h ousehold members must' vacate the
abon said premises FORTH\VITI-I, a nd not re-occupy until s uch time as the cnH·rgcncy
v io latio ns have been corrected and the condemnation lifted, or hy lean.' of Court.

-L Defe ndant s LAWRE NCE A. JORDA~ and L INDA i'\ 'I URPH\' s hall be enjoined from
u s in g a gcntrator with txtcns ion co rd s to provide cncq;..~ · t o the dwelli ng.

5. De fendant LA WRITNCE A. JORDA N s h all not allow anyo ne to ocl'upy the ahov<.' said
premises until s uch time as a certificate of compl ian ce lrns h(·cn iss ued by the C it)" of
S pringfield, or the condemnation has lifted, or with leaH of this C ourt.
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6. Defendant LA WR ENCE A . .JORDAN shall he enjoined from trnnsfcrring the above said
property without' written permission from the Plaintiff until the conditions (:om plained of
have ahatl'd, or with lean of the Court.
7. Defendants LA WR.ENCE A. JORDAN and LINDA J\-1URPIJ\' s hall ,1llow the Plaintiff
access to the subject propert)' the purpose of re-inspection on April 22, 2021 b<.'lween 9:00
a.m. and ~:00 p.m. lo verify compliance with this order.
8. This matter shall be up for a videoconfrrcnce review with the C ourt on Tuesday, April 27,
2021 at 3:00 p.rn. The C lerks Office shall provide the parties with written instructions on
how to participate in sa id hearing by Zoom. Failure of the Dcfend,mts to appear on said
date may result in the filing of a complaint for contempt.

So entered this ~

day of

\~fr~ /

, 2021.

'"' ; ~:. --

Robert G. Fields, Associate .Ju st ice
Western Divi siou Housing Co urt

p,,,.. ·
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COMMONWEAL TH OF MASSACHUSETTS
TRIAL COURT

Hampde n, ss:

HOUSING COUR T DEPARTMENT
WESTERN DIVISION
CASE NO. 19-SP-5277

WAYFINDERS , INC. AGENT FOR THE
LORRRAINE,

Plaintiff,

V.

ORDER

BENJAMIN BOLIVER,

Defendant.

After hearing on April 13, 2021 on the tenant's motion to stop a currently
scheduled physical eviction, at which the landlord appeared through counse l and at
which the tenant appeared pro se, along with two of his brothers and his Elliot
Homeless Services caseworker, the following order shall enter:
1.

Upon the tenant signing releases for the landlord to be able to speak with
provid ers and fami ly members rega rding the tenant, the landlord shall cance l the
physical eviction currently scheduled for Thursday, April 15, 2021 .
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2. The tenant shall pay the landlord $280 forthwith to cover the costs of the
cance lled eviction.
3. The tenant shall have his apartment cleaned and brought into a safe and sanitary
condition by no later than Apri l 18, 2021 .
4 . The land lord shall give notice to the tenant, with cop ies to his Elliot Homeless
Services caseworker and his brothers of a time and date to inspect th e unit. Said
notice shall be give at least 48 hours in advance of the inspection.
5. The Elliot Homeless Services caseworke r shal l immediately report to th e landlord
if the tenant refuses him entry into the unit during his twice-per-week visits .
6. The landlord may file the current execution with the Clerk's Office which will issue
a new one. The landlord shall not schedule another physical eviction without
leave of court. It is anticipa ted that the extension of time for the tenant to remain
in his unit is six weeks from today.
7. Th is matter sha ll be scheduled for further hearing on May 21, 2021 at 11 :00 a.m.

by Zoom. The Clerk's Office sha ll provide the parties, and the tenants ' brothers
copies , of written instructions on how to participate in sa id hearing by Zoom.

_5i'h

1\ 11 ' /

So entered this _ ___,_ _ _ day of _ _ ._t~lv~r_•-L-- - - ' 2021.
I

'
... f
' <If.:

; __.. ....

Robert Fields, Associate Justice .f\,v'\·
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT OF THE COMMONWEALTH

Hampden, ss.

Housing Court Department
Civil Action No. 21 -CV-202

HEDOE HOG INDUSTRIES CORP.,
Plaintiff
V.

AMERICA BURGOS,
Defendant

ORDER

After Zoom hearing on April 16, 2021, at which the Plaintiff appeared through counsel,
the Defendant did not appear at the scheduled hearing date 1 and at which a representative of the
Tenancy Preservation Program appeared, the following Order shall enter:
1. The Plaintiff is authorized to maintain the property located at 85 Putnam Circle,
Springfield, MA as vacant, boarded and secured.
2. The Defendant is ordered to remain away from the property at 85 Putnam Circle,
Springfield, MA unless authorized and supervised by the Plaintiff as set forth in this
Order.
3. The Defendant shall not allow or authorize anyone to enter or access to the property at 85
Putnam Circle, Springfield, MA.
4. If the Defendant requires access to any belongings or personal property located on the
interio_r of 85 Putnam Circle, Springfield, MA, she shall request access by appointment
and shall contact the Plaintiff's office at

to make such appointment. The

This matter was scheduled for hearing on April 15, 2021 at 12pm at which time the Defendant failed to appear
despite notice and after attempts were made to reach her. Due to technical issues with the Court's recording device,
the hearing was continued to April 16, 202 1.
1
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Plaintiff is authorized to oversee and supervise any access to the apartment.
5. If the Defendant wishes to request that she be allowed to re-occupy the property, she shall
appear for a further hearing by Zoom on May 6, 2021 at 10:00am.

6. If the Defendant fails to appear for the review hearing, the Plaintiff may request that it be
authorized to take possession of 85 Putnam Circle, Springfield, MA and may request
extension of Paragraphs 2 and 3 of this Order.

7. The Clerk's Office shall mail a copy of this Order to the Defendant at 85 Putnam Circle,
Springfield, MA O1104 and to 1309 St. James Avenue, Apt. 1C, Springfield, MA O1104.

Dated: April 16, 2021
;Jonathan~
First Justice, Western Division Housing Court

9 W.Div.H.Ct. 69

COMMONWEALTH OF MASSACHUSETTS
HAMPDEN,SS

TODD ILLINGSWORTH,
PLAINTIFF

v.

HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 21-CV-185
)
)
)
)

)

TATIANA MARIE SANCHEZ
AND KEYSHAWN BROADY,
DEFENDANTS

ORDER TO VACATE

)
)
)
)
)

This matter first came before the court on April 6, 2021 on Plaintiffs motion for a
temporary restraining order barring Defendants from occupying a residential unit located at 13 Yz
Morris Street, 2d Floor, Rear (the "Premises"). Defendants failed to appear at the hearing. Based
on the verified and uncontroverted allegations that Defendants moved into the Premises without
the permission or knowledge of Plaintiff and that Plaintiff has neither consented to nor received
any money for Defendants' use and occupation of the Premises, the Court found that Plaintiff
was entitled to injunctive relief. Before entering a permanent injunction awarding possession to
Plaintiff, the Court ordered a further hearing on April 20, 2021, to give Defendants an
opportunity to appear.
Defendants did not appear at the April 20, 2021 hearing. Accordingly, the following
order shall enter:
1. Plaintiff is entitled to a permanent injunction awarding him possession of the

Premises. Defendants must vacate the Premises within forty-eight (48) hours of
delivery of this notice. Plaintiff shall deliver a copy of this order to the Premises and
make note of the date, time and method of delivery.
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2. If Defendants fail to vacate the Premises as ordered, Plaintiff may treat Defendants as
trespassers in accordance with G.L. c. 266, § 120 and have them removed from the
Premises by a deputy sheriff after serving a 48-hour notice consistent with G.L. c.
239, § 3. Any belongings remaining at the time Defendants are removed shall be
stored in a manner consistent with the requirements of G.L. c. 239, § 4. After
Defendants have vacated or been removed from the Premises and any remaining
belongings moved to storage, Plaintiff may change the locks and retake possession of
the Premises.

SO ORDERED this. ~id_day of April 2021.

Ho ~athan J. Kane
First Justice, Western Division Housing Court

cc: Court Reporter
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C0i\lMON\V£ALTI1 OF MASSACHUSETTS

BERKSHIRJ•:, ss

llOUSlNr. COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 20-CV-03\f

LENOX SCHOOLHOUSE, LLC, )
)

PLAINTIFF

)
)

v.

)
)

PEDRO DELr.ADO,

ORDER ON i'v1 0TI0N FOR
INJUNCTIVE RELIEF

)
)

OEF£NDANT

)

This matter came before this Court on April 20, 202 1 on Plaint i!'l's request for the
issuance of a summons for contempt and for further preliminary relief pending the contt!mpt
trial. Both parties appeared, Defendant without counsel. Steve Abcll ie of the Tenancy
Preservation Program ("TPP'') also appeared.
After hearing at which testimony was taken from two witnesses for Plaintiff, Defendant
and a witness called by Defendant, the fo llo\\ ing order shall enter:
1. No summons for contempt shal l issue at this time because Plaintiff did not provide a
Co urt order that could be cntorccd by contempt proceedings. The stipulati on atlached
lo Pla intifrs verified comp laint is not signed by a judge or Housing Specialist and

it

is not clear that the Stipu lation was ever rev icwcJ by the Court.
2. Plaintiff did not s::itistY it~ burden of prno fro obtain the injuncti ve relief sought; that
is. an order that Defendant be immediate ly enjoined from entering on the property
where he is a tenant and that Plaintiff be ul lo\',: cd to change the locks.
a. With respect to allegations that Defendant has interCcrcd with the quiet
enjoyment of other persons on the property, the testimony does not suppon
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such an extraordinary request. It may wel l be that Detcnda n1·s activ ities
berwei:·n the ho urs or I 0:00 p.rn. and 3 :00 a.rn. disturb his downstairs
neig hbor, Mr. Davies, but Plaintiff had no evidence that Dcfendam·s conduct
was intentional or so beyond the bounds of what typically occurs in multifam ily housing environments to justil:v the rcml'dy sought, particu larly when
summary process pro\'ides ::in adequate remedy ,H law.

b. \Vith respect

to

the al legations that Ddcndant engaged in threate ning and/or

inappropriate behavior ro,vard other residems and/or management staff, the
property manager Lesli fi t.:d credib ly that on one occasion, Defendant caused
her discomfort in her office due to his rising anger when ta lking about ano1hcr
tenant There is no ev idence that Defendant threatened her or directed his
anger at her in thi::. m~eting or ac ted in a ,vay the warrants the e~treme

sanction of immediate expulsio n from the prnpcny. Likewise, his comment
about the relationship between hi s neigh bor and the maintenance supervisor,
while inappropriate, docs not warrant eviction.
3. Although rhe Plaintiff has not met its burden !or injunctive re lief, the Co urt hereby

orders that Defendant:
a. cooperate with TPP and follow its recommendations;
b. limit all communication with management and its attorneys

lo

bona liclc

landl ord/tenant mailers and emergencies:
c. respect the right or o ther residents and thei r guests to the pcal.' cful enjoyment

of the property;

2
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d. not engage in threatening. harassing or inappropriate behav ior toward others
on the property, incl udin g \\'ithout limitation other residents and PlaintitTs
emp loyees and agents.
4. The rec for injunctions set forth in G.L. c. 262, § 4 is noLappl icable as injunctive

rel ief is den ied.

cl

SO ORDERED this 2t'._ day of' /\pri l 20·21.

~~r;~=
-e

~Jonathan J. K
First Justice, Western Div isio n Housing Court

cc: Court Reporter

.,_,

9 W.Div.H.Ct. 74

COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss:

HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 20-SP-36

MASON ·s·oUARE APARTMENTS,

Plaintiff,

..
"

v.

:

•,

. .:

.....

ORDER

~

'. GENEVA SINGLET.ON, GEORREL CRAPPS,
· .and R~GINA~D N. ~RAPPS'.:

Defendants.

This matter came before the court for hearing on April 20, 2021 on the landlord's
motion for entry of judgment, at which only the landlord app~ared and the tenant did not
appear after proper notice, and the following order shall enter:
1. The landlord's motion for entry of judgment shall be continued to the date noted
below so as to provide the tenants greater opportunity to engage in th is process
and access resources that may be available to pay the rental arrearage and
prevent eviction.

Page 1 of 3
9 W.Div.H.Ct. 75

2. The tenants should be aware that there are increased resources available as a
)

result of the COVI D-19 pandemic for parties involved in the eviction process for
both legal services and rental assistance.
3. There are various financial programs related to COVI D-19 that may be helpful to
the tenants to pay the monies they owe to the landl.ord and avoid eviction. Such
prbgrams .Include (but are not limited to): RAFT funds which cane reached online at www.wayfindersma.org/hcec-assessment or by phone at 413-2331600.
4. Additionally, the Tenancy Preservation Program can assist with rental assistance
applications and processes and can also help with individuals and families with
mental health issues and can be reached at 413-233-5327.
5. Additionally, the federal government has generated an order that may have the
effect of halting physical evictions if the tenant completes a

goc declaration and .

provides same to the landlord. The tenants may wish to obtain a copy of a CDC
declaration if the Temporary Halt in Residential Evictions to Prevent Further
Spre,ad of COV.ID-19, at 85 Fed. Reg. 55,292 (September 4, 2020) applies to

them. If so, they should provide a copy of the declaration with their signatures to
the landlord and to the court.
6. The state government has also increased the avail~bility of free legal assistance.
The tenants should contact Community Legal Aid to see if they can access free
legal assistance by calling 413-781-7814.
7. Th is matter shall be scheduled for Zoom hearing on May 4, 2021 at 11 :00 a.·m.
The Clerk's Office shall provide the parties with instructions on how to appear by
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Zoom. The parties may also use the Zoom Room at the courthouse if they are
<

unable to access Zoom on their own. The Clerk's Office can be reached by
calling 413-748-7838.

So entered this

~
d::- "3

day of

/A'<? \Le\ e

, 2021.

j,' ,}

Robert Fields, Associate Justice

A't/v\,
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COMMONWEALTH OF MASSACHUSETTS
HAMPSHIRE, ss.

HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 20-SP-1289

SOUTH HADLEY HOUSING
AUTHORITY,
PLAINTIFF
ORDER TO STOP EVICTION

v.

ROBERT ROBITAILLE,
DEFENDANT
This summary process action brought for lease violations came before the Court by Zoom
on April 21, 2021 on Defendant's motion to stop the physical eviction scheduled for tomorrow,
April 22, 2021. Plaintiff appeared through counsel. Defendant appeared and represented himself.
Plaintiff informed the Court that this case is the fourth time that an execution has issued
for possession since 2016. In the previous three instances, Plaintiff reinstated the tenancy
fo llowing agreements made in Court. In this case, which does not involve any claims for nonpayment of rent, Plaintiff is unwilling to reinstate the tenancy.
Defendant was given notice of the date of the physical eviction on March 16, 2021, over
one month ago, but did not seek this stay until the day prior to the levy. Although Defendant
testified that his daughter, who has been living with him for an extended period of time w ithout
the authority of management, wi ll be moving out today, the Comt finds that this promise is
insufficient to justify an order that Plaintiff give Defendant yet another opportunity to reinstate
his tenancy. The Court will, however, exercise its equitable powers and allow Defendant
additional time to access resources that might be able to help him transition to new housing. The
following order shall enter:
1. Plaintiff shall cancel the physical eviction presently scheduled.
2. Upon return of the execution, Plaintiff shall be sent a new execution so that it may have
an additional 90-day period to schedule the physical eviction.
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3. Defendant shall pay $1 40.00 to Plaintiff forthwith to be applied to eviction cancellation
charges. 1
4. Use of the execution shall be stayed through May 31, 2021. Defendant shall not be
entitled to any further extensions of time to move. He is strongly encouraged to contact
Way Finders immediately to begin the process of seeking assistance with moving costs.

Byiff~~A'a-u

SO ORDERED.
DATE:
-)!.,,) -;},

+·

; .Jonathan J. ~me
First Justice, Western Division Housing Court

1 Defendant requested that the $ 140 .00 be deducted by Plaintiff from his bank account rather than requiring him to
bring a money order to the management office. Because the parties already have an arrangement whereby Plaintiff
deducts monthly rent by an ACH withdrawal, the Court authorizes the ACH withdrawal in lieu of direct payment by
Defendant.

2
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
Hampden, ss:

HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 20-SP-1125

FliZGERALD REALTY CORP.,
Plaintiff,
ORDER

v.
DANIEL HALLEY,
Defendant.

After hearing of Aprfl 23, 2021, at which both parties appeared with counsel and
at which Richard Holden, from Highland Valley Elder Services, appeared, the following
order shall enter:
1. The landlord's motion for entry of judgment and issuance of the execution is
denied, without prejudice.
2. The tenant has continued to pay his rent and has not caused any disturbances
and has engaged in a housing search to relocate, though as was discussed
during much of the hearing the tenant must improve both the housing search and
the documentation of same.
3. Attorney Martin agreed to generate a housing log form for the tenant to utilize to
document his search which is to include each effort made to locate housing and
the dates, details, and outcomes of each effort.
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4. The tenant shall continue to work with Mr. Holden in a greater housing search
effort and shall reach out to Steve Connor of Veteran's Services to enlist his
services in th is endeavor. The tenant shall also work with Soldier On and the VA
to increase and enhance his housing search.

5. The court shall also refer this matter to Mr. Connor. The tenant can be reached
at
6. The tenant shall also work with Mr. Holden to communicate with the housing
complexes and housing authorities in the area to put the tenant on all appropriate
waiting lists.
7. This matter shall be scheduled for review on June 9, 2021 at 10:00 a.m. by
Zoom. The Clerks' Office shall provide written instructions on how to participate
in said hearing and may be reached with any questions regarding Zoom at 413748-7838.

~

So entered this

Ru~

db

day of

f\BK\, £

, 2021 .

q:,-el.c b 1wl {20-m,))lcr)~

Robert Fields, Associate Justice

cc: vRichard Holden, Highland Valley Elder Services, 320 Riverside Dr., #B,
Northampton, MA 01062

~eve Connor, Veteran's Services, 240 Main St., Suite 4, Northampton , MA
01060-3113
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COMMONWEALTH OF MASSACHUSETTS
HAMPDEN,ss

HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 19-SP-3254

KELLY OUTllUSE AND
FERNANDA FERREIRA,
PLAINTIFFS
ORDER FOR ISSUANCE OF EXECUTION
(EVICTION ORDER)

v.

BRIAN GILLESPIE AND
JESSICA REWA,
DEFENDANTS

l . This is a no-fault summary process action in which the Plaintiff seeks re-issuance of an
execution to recover possession ofresidential premises located at 26 Hampden Street,
Ludlow, Massachusetts.
2. Plaintiffs' motion to strike Defendant Gillespie's CDC declaration is hereby ALLOWED. As
reasons therefor, Defendants did not appear to oppose the motion after notice of the hearing
was sent to them. Moreover, Mr. Gillespie agreed to vacate on or before March l , 2020,
before the COVID-19 state of emergency was declared in Massachusetts, therefore
invalidating any claim that COVID-19 interfered with their ability to vacate as required.
Lastly, this matter was not commenced for non-payment of rent, and in fact had Mr. Gillespie
vacated as required and paid the monthly use and occupancy from August 2019 (when the
!

agreement was made) through the vacate date, he would vacated not owing any money to
Plaintiffs. 1
3. Plaintiffs shaJI file a First Amended Affidavit Regarding CDC Order and may note that the
Court struck Mr. Gillespie's CDC declaration. Plaititi ffs represent that they never received_a
CDC declaration from Defendant Rewa.

1
Because this case was no t commenced solely for nonpayment of rent, Stat. 2020, c. 257 is inapplicable. In any
event, Plaintiffs' counsel confirmed with Way Finders before the hearing that the only application for rental
assistance made by Defendants was den ied.
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!4. Based on the foregoing, and Plaintiffs' representation that $12,000.00 is owing for use and
occupation based on the terms of the August 22, 2019 agreement, Plaintiffs are entitled to
issuance of the execution in the amount of $13,000.00 upon return of the original execution.

SO ORDERED

By·~~~~~
·Jo than J. Kane
First Justice, Western Division Housing Court

DATE:

4/;).fa/al
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COMMONWEALTH OF MASSACHUSETTS
HAMPDEN,SS

HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 20-CV-203

CITY OF SPRINGFIELD CODE
ENFORCEMENT,
PLAINTIFF
ORDER ON MOTION TO
SUBSTITUTE PARTIES

v.

U.S. BANK, N.A. AS TRUSTEE, ET AL.,
DEFENDANTS

This matter came before the Court on April 13, 2021 on a motion to substitute parties
filed by Defendant U.S. Bank, N.A. ("the Bank'"). The prospective defendant, All About Real
Estate, LLC ("'AARE"), opposes the motion . Counsel for the City of Springfield (the ·'City") and
a former resident currently being housed in a hotel by the Bank also appeared.
The essential facts are not in dispute. The Bank owned certain real property at I 06
Greene Street, Springfield, Massachusetts (the "Property") by virtue of a foreclosure action. The
Property had been condemned by the City due to code violations. Pursuant to a Court order dated
April 27, 2020, the Bank was enjoined from transferring the Property without written permission
from the City unless the violations had been corrected. On or about February 4, 2021. with the
written consent of the City, the Bank sold the Property to AARE and a deed was recorded on
March 8, 2021.
Because this is a code enforcement case commenced by the City to correct violations, and
because the City consented to the sale and essentially released the Bank from its obligations
regarding correction of the conditions, it is not an appropriate case to substitute parties. If the
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City finds continuing violations at the Property, it will start a separate action against the new
owner. But for the provision in the April 27, 2020 Court order requiring the Bank to provide
temporary alternative housing to the former residents, the Court would dismiss this action.
Dismissing the action, however, would extinguish the former occupants' right to
alternative housing. The only way that obligation can be terminated is by order of the Court or
agreement of the former occupants. Accordingly, the Court determines that, on the facts
presented here, the appropriate action is for the Bank to seek leave of court to terminate its
temporary housing obligation. For the foregoing reasons, the Bank's motion to substitute parties
is DENIED.

SO ORDERED this

_,j1{~day of_-A~....ffl_J=~··._/_2021.

1

.Jonathan J. Ka
First Justice, Western Division Housing Court

2
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss:

HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 20-SP-1524 and 20-SC-106

/

~·,

.. ·-·

- ..

' ALLYSON· LABEL~E,

·:: ,
.......

• .•

·•• :,9,. .

_Plairitiff,

v.

#

/

-

..

. •'·

•

. '.:
"t'•

•

....
,.,

.

:.

"'"

ORDER

~

MELISSA-.BORER, .ERICA BROWN and ..
. MARCI~. BROWN, ,:..
......

.

.

.', .. ,·t~

.... ,

Defendants. ..-,,

..,

,

After hearing on April 7, 2021 at which only the plaintiff and her attorney
appeared, the following order shall enter:
1.Background: The plaintiff, Allyson Labelle (hereinafter, "landlord") owns a

house at 12 12 Staple Street in Adams, Massachusetts (hereinafter, "premises") .. The
defendants Melissa Borer and Erica Brown (hereinafter, "tenants") reside at the
premises at a monthly rent of $850. The landlord terminated the tenancy for nonpayment of rent in November, 2020 and then commenced this eviction action on
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-

...
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December 3, 2020. On December 7, 2020 the landlord commenced a small claims
matter against Marcia Brown, who is the guarantor on the tenants' lease, for unpaid
rent. The landlord 's motion to consolidate the two matters, the eviction case (20-SP1524) and the small claims matter (20-SC-1524), was allowed on February 18, 2021 .
On February 24, 2021 the landlord filed a motion in the consolidated matters to amend
the complaint for two additional claims for damages; for an oil bill and for attorneys fees.
That motion was allowed on March 4, 2021. These consolidated cases were scheduled
for trial on March 22, 2021 and when none of the defendants appeared, they were
defaulted. The matter.was then scheduled for a damages hearing for April 7, 2021, at
which the defendants again failed to appear. After consideration of the eviden~e
presented at hearing on April 7, 2021 , the following findings of fact and ru lings of law
shall enter:
2. The Landlord's Claim for Rent and Possession: The landlord served the
defendants with a non-payment of rent termination notice and then a timely summary
process summons. The tenants have failed to pay their rent, use, or occupancy since
July, 2020 at a monthly rate of $850. As such, the landlord shall be awarded
possession of the premises against the tenants and $7,650 for her rent claim against all
three defendants.
3. The Land.lord's Claim for Heating Oil: The landlord put the lease between
the parties into evidence. That lease requires the defendants to pay for heating of the
premises. On or about February 2, 2021, there was no oil in the heating tank and the
landlord paid for $638.77 in heating oil. Accordingly, the landlord is awarded $638.77 in
heating costs against all three defendants.
Page 2 of 4
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4. The Landlord's Attorneys Fees: The landlord is seeking an award for
attorneys fees based on the terms of the lease. The lease at paragraph #19 states:

Attorneys' Fees: In the event that the LANDLORD reasonably requires services
of an attorney to enforce the terms of the Lease or to seek to recover
possession or damages, the TENANT shall pay the LANDLORD the reasonable
attorney's fee incurred and all costs, whether or not a summary process action or
other civil action is commenced or judgement is obtained.

This language is exactly the language of the lease in another matter heard by the court,
wherein the landlord was represented by the same attorney (Chavin) and in which said
lease term was found unenforceable. See, Pelletier v. Arnold and Tripodes, Western
Div. Hsg. Ct. Docket No. 17-CV-1076 (Fields, J., November 2, 2018) for an extensive
ruling on why the lease term regarding attorneys fees was ru led unconscionable,
violative of public policy, and unenforceable. Accordingly, the lease provision in this
instant matter is found unenforceable and the claim for attorneys fees is denied .
20. Conclusion and Order: Based on the foregoing, judgment shall enter for
possession for the landlord as against the tenants, with execution to issue in due
course. Additionally, judgment shall enter for the landlord as against all three
defendants for $7,650 for rent, use, and occupancy through March, 2021 plus $638.77
in oil heating costs.

So entered th is _ _ ;;J7=--_-fli
__ day of---'/J;.~pr,c...!....,/.____ _ _, 2021 .

v

Robert Fields, Associate Jus@~
CC: Court Reporter
Page 3 of 4
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT
HAMPDEN, ss.

ANA RODRIGO,
PLAINTIFF

V.
ASHLEY GILLESPIE,
DEFENDANT

HOUSING COURT DEPARTMENT
WESTERN DIVISION ,
DOCKET NO. 20-SP-1038
)·
)
)
)
)
)
)
)
)

FINDINGS OF FACT, RULINGS
OF LAW AND ORDER FOR
JUDGMENT

On April 13,2021, this summary process case based on non-payment ofrent came before
the Court for a video-conference trial. Plaintiff ("the landlord") seeks to recover possession of
residential premises located at 453 East Street, First Floor, Ludlow, Massachusetts (the "premises")
from Defendant ("the tenant"). Both parties appeared and represented themselves.
As a prelim.inary matter, the Court finds that the tenant has submitted a declaration as
provided in the Centers for Disease Control and Preven~ion's Temporary Halt in Evictions to
Prevent Further Spread of COVID-19 (the "CDC declaration"). 1 The tenant, however, does not
satisfy the criteria for protection from eviction set forth in Chapter 257 of the Acts of 2020
("Chapter 257") because she was unable to provide adequate evidence of a pending application for

1 The

landlord denies receiving the declaration when the tenant claims she sent it, but whether she did or did not get
a copy at that time, the Court finds that a declaration was submitted prior to trial.
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emergency rental assistance. 2 The landlord testified that she has never been contacted by a
representative of Way Finders with respect to any application filed by the tenant.
Based on all the credible testimony, the other evidence presented at trial and the reasonable
inferences drawn therefrom, the Court finds as follows:
The tenant moved into the Premises on or about August 1, 2019 pursuant to a written lease
that was not actually signed until September 9, 2019. Monthly rent was set at $1 ,100.00, due on the
first day of the mo~th. The tenant signed a statement of conditions, dated September 9, 2019,
acknowledging the absence of any conditions.in the premises that needed repair. In February 2020,
the landlord served the tenant with a legal sufficient notice to quit, at which time the tenant owed
$750.00 in rent for Novernber and $1,100 .00 in rent for the months of December 2019, January
2020 and February 2020. Since that time, the landlord contends that the tenant has paid a total of
$210.00.
The tenant did not file an answer but asserted defenses to the landlord's claim for rent. She
testified that, since November 2019, she has made three payments in the aggregate amount of
$410.00; namely, $110.00 in March 2020, $100.00 on June 14, 2020 and $200.00 on June 21, 2020.
The landlord testified that she did not receive the $200.00 payment. Even crediting the tenant with
this disputed payment, based orr the agreed-upon monthly rental amount of $1, I 00.00, the
acknowledged balance of unpaid rent is $19,040.00 through the date of trial.
The tenant contends that she should not be required to pay all of the rent owed because of
various problems with the premises, pa1iicularly relating to the heat, which the tenant says she was

2
Although the tenant did show the Court a copy of a text message from Way Finders, it is undated and only
confinns that the initial submission was received, not that the application is complete and pending.
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without for long stretches of time. The Court finds that the periodic lack of heat was caused by the
tenant's failure to put fuel oil in the tank, which she was obligated to do under the written rental
agreeme1it. With respect to the major incident about which the tenant testified -- the fire in the
furnace that led to the fire department coming the premises on November 5, 5020 -- the Court finds
that the landlord had the furnace inspected (but not cleaned) on October 28, 2020, at which time the
tank was found empty. Thereafter, when the tenant placed oil in the tal")k and ran the furnace, it
caused the furnace to malfunction after having been left unused for a period of time due to lack of
oil.
The fire department discharged water and chemicals into the furnace and removed pa11s of it
in order to access the interior. When the Ludlow Board of Health inspected the next day, the
'
furnace was not working as a result of the incident the· previous day. The landlord subsequently
repaired and/or replaced the furnace. The furnace was not functioning for approximately three
wee~s. The Court concludes that the fire in the furnace was caused by a combination of the
landlord's failure to clean the furnace and the tenant's failure to fill the oil tank, thereby allowing it
to run dry. Because the tenant was in arrears in her rent at the time of the furnace malfunction on
November 5, 2020, the Court finds that she is not entitled to a rent abatement pursuant to General
Laws c. 239, § 8A. 3
Based on the foregoing, and in light of the governing law, it is hereby ORDERED that:

1. Judgment shall enter for Plaintiff for possession and money damages for unpaid rent in
the amount of $19,040.00, plus court costs and interest.

3 Other than the 11011-\¥.0rking furnace, the health inspector found some relatively minor code violations. In light of
the statement of conditions signed by the tenant on September 9, 2019 acknowledging the absence of conditions in
need of repair, the Court finds that these violations were not the fault of the landlord.
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2. Based on the tenant's CDC declaration, no execution (eviction order) shall issue until
the expiration of the CDC order ( currently scheduled for June 30, 2021, subJect to
extension); provided, however, that in order to stay the use of the execution, Defendant
must pay $1,100.00 by the fifth of each month beginning in May 2021 for her use and
occupation of the premises.
3. If Defendant does not ma~e a payment 1:equired in paragraph 2, Plaintiff may file a
motion for issuance of the execution.

M,
11
day of Av(i're,.

so ORDERED this :a:}

2021.

First Justice, Western Division Housing Court

cc: Court Reporter
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COMMONWEALTH OF MASSACHUSETTS
THE TR IAL COURT
HA iVIPDEN. ss.

I IOUSING COURT D[~PARTMENT

WESTERN DIVIS ION
DOCKET NO. I 8-SP-42..J.9

ROSEMA RY THOMAS,
PLA INTI FF
V.

AIESIIA JAWANI>O ET AL,

DI~FEN DANTS

)

)
)
)
)
)
)
)

ORDER FOR PAYMENT
AN D .1-\.MENDED TRUSTEE

)
)

On 1\ pril 14. 202 l , this rnallcr came hd'o rc the Court on Defendant's motion for issuance
or execution and additional attorney' s fees basi.:?d on Plaintifrs failure to pay a judgment for
contempt entered against her on December 8. 2020. Plaintiff opposes the motion but docs not
dispute that the contempt j udgment has no t been paid .
;\ civi l contempt proceedi ng, although considered pan of the civi l action out of which the
contempt arose, is a separate proceed ing. See Rule 65.3 of the Massachusetts Ruks of Civil
Procedure. I Ierc. a complaint for contempt was li lcd on October 9, 2020. Judgmen t for contempt
en tcrecl on December 8, 2020 pursuan t Lo Ruk 5 8 and is entirely separate from the judgment in
the underlying civ il actio n for damages. Plaintiff has no legal bas is to withhold payment 0 11 the
fina l j udgment for contcp1p1 unti l afte r tina l judgment enters on the underlying action.
The Court acknowledges that entry of judgment is not the same as an order for payment.
In this case. however, where Plaintiff has already violated a Court order, the Court will allow
Defendants' request for an order of payment of the contempt judgment amount, plus postjudgmcnr inte rest, out of funds of Plainr i ff held by the Westlicld Bank (the "Trustee").
1
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In light o f the fo regoi ng, the fo ll owing order shall emer:
I. Plaintiff is hereby ordered to pny the contempt judgment amount of'$3.871.76 , plus
post-judgment interest accruing a tier the da le judgment entered (Occcmbcr 8. 2020)

in the amount of $ 177.20, for a to tal of $4,05 1.96. 1
2. The T rustee shal l pay to the order o f Defendants' counsel the sum or$4,05 1.96 from
funds it holds in the name of Pl ai ntiff. These funds should not be deducted from the
$100.000.00 previously ordered to be held in trust in this matter unless the Trustee

has

110

othc,r available funds in the name or Plaintiff from which to deduct the su m,

SO ORDERED thi s

~ ,.
17 fl._ day o!' __1)f,:

1 \

2021.

CJona:i7£an, <;): ,<,uu
~nathan J. Kan
First Ju stice, Western Division Housing Cou,1

1
Defendants ha ve no t cited to :m~ statuto ry or common law authority for !he assessment or attorncy·s fees under the
circumstances presented here. so thr Court is not ordering 1><1yrnt·11t ofaduitional attorney's fees at this 1ime.

2

9 W.Div.H.Ct. 95
. ..

-·----

···- ·

- - --

·- - - -

·-----·· · - - - - -- - - -- -- - - - - --- -- - - - ---'

COMMONWEALTH OF MASSACHUSETTS
HAMPDEN, ss

HOUSING COURT DEPT.
WESTERN DIVISION
DOCKET NO. 20-CV-157

CITY OF HOLYOKE ,
Petitioner
v.

H EIRS AND ASSIGNS OF MIGUEL FERRIERA
AKA MIGUEL FERREIRA (OvVNERS);
NATTONSTAR MORTAGE, LLC (MORTGAGEE);
DIANA DIAZ CENTENO (TENANT),
LUZ M. CENTENO REYES (TENANT),
KARIN RIVERA LOPEZ (TENANT) ,
IRAIDA MIRANDA (TENANT),
JOHN AND JANE DOE (TENANTS)
Respondents
Subject Property :

50-52 VERNON STREET, HOL YOKE, M A 01040
INTERIM ORDER

Afrer a virtual zoo m hea ring on April 27. 2021, at which counsel fo r the Plainti ff, Ci ty of
Holyoke. the Recei ver, Hann Realty, LLC. thc Hei rs and Ass igns of Miguel Ferreira aka Migue l
Ferre ira and Defendant Mortgagee, Nationstar Mortgagee appean:d, and at wh ich Diana Diaz
Centeno and Ira ida Miranda and Luis Cace res appea red, the fo llowing Order is to enter:
I.

The subject property is a three-fa mi ly residential dwelling, which is currently occupied
by fi ve individuals on the first fl oor and fo ur individua ls on the third fl oor. The Receiver
reports that three of the first floo r occupants will be mov ing lO the second fl oor (which
has now been renovated) and the other two first noor occupants will be vacating. The
Receiver plans to offer some or all of the occupants of the third floo r, and/or fo rmer
tenant Ms. Centeno (who rcpolts li ving in a shelter with her children), occupancy of lhe
fi rst fl oor once the renovation of the fi rst fl oor is comp lete. The Receiver wo ul<l then
renovat~ the third noor.

2.

On or about February 27, 2020, the Plai nti ff fil ed an Em~rgcncy Petit ion to Enfo rce the
State Sa nitary Code and for Appointment of a Receiver for the subject propert y located at
50-52 Vernon Street, Ho lyoke, Massac husetts OI040 .

3.

After hearing on March 3, 2020, the Receiver. I Imrn Rea lty. LLC was appo inted by th is
Court as a Rece iver fo r the subject property.

9 W.Div.H.Ct. 96
-

-- -

-

_ _ _ __ _ __

_

_ __

_ _ __ _ _ __ J

4.

The Receiver. Hann Realty, LLC, performed certain emergency work and repairs to the
subject property. During this time, the Receiver incurred expenses in the amount of
Sll,094.00.

5.

On or about July JO. 2020 the Receiver subm itted its Motion to Approve Rehabilitation
Plan with Second Report, and aller hearing on August 19, 2020, said plan was allowed on
an incremental basis with a return date in September 2020. Specifically, the Receiver was
ab le to undertake work as outlined in the approved rehabi litation plan under the heading
dated ''9-3 1-2020.'' The Receiver estimates total rehabilitation costs between S190,550.00
and $214,500.0 0.

6.

On September 3 1, 2020, the parties appeared for a furt her hearing and lo determine the
next steps to'vvards rehabilitation of the subject property. After hearing on September 3 1,
2020, it was determined that the Receiver, Hann Realty, LLC, was permitted to continue
making repairs as outlined in the approved rehabilitation plan, with specific reference to
the items listed under the heading dates ·'9-31-2020'' and "I 0-30-2020."

7.

On September 3 1, 2020, Tenant, Carlos Orria. was dismissed from Lhis action as he had
vacated the prem iscs and therefore no longer resided at the above-menti oned property.

8.

The Receiver's Motion to Amend Rehabilitation Plan lo change the completion date to
July 30, 2021 is ALLOWRO.

9.

The Receiver's reports are up to date. The most recent report was f11ed and served upon
all parties on Apri l 16, 2021. To date, the Receiver reports incurred expenses in the
amount of $142,37 1.56 (inc luding deductions for ren t). The Plaintiff has reviewed the
report and noted n sma ll discrepancy in the lien amount. According ly, the Court finds that
the correct Iien amount lhrough the reporting period is S 142 ,353.56.

I 0.

The Plaintiff conducted a comprehens ive inspection of the property on J\.pri I 20, 2021 .
The reports from the inspection are submitted with this Order.

11 .

The Receiver filed and served upon all parties its proof oC insurance on March 12, 2020.

12.

The Receiver shall file with the Court and serve upon all parties and lienholdcrs a copy of
the next Receiver's report no later than June 8. 202 1.

13.

The Receiver expects to comp lete the fol lowi ng work before the next report date:
Co ntinue w ork on first floor unit wo rk on first fl oor.

14.

The City or I lolyoke shall coordinate an inspection of the subjec t property on .June 15,
202 1.

2
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15.

A review of the Receivership shall be heard June 22, 2021 at 11 :00 a.m. bv Zoom.

So ordered this

r·A1'. day of /\pril 2021.
2
25
- -- - H

Fi rst Just ice. Western Division Housing Cou rt
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COMMONWE/\1.ll I OF MASSACI !USETTS
THE TRIA L COU RT

HAMPDEN, ss.

HOUS ING COURT DEP:\ RTivlENT
WESTERN DlVlSION
DOCKET NO. I 7-CV-506

NOREEN NOWAK-MORAN,

V.

)
)
)
)
)

MARI.-\ ORTIZ,

)
)

PLAI NTIFF

ORDER FOR
ISSUANCE OF CA PIAS

)

DEFENDANT

)

On Apri l 27. 2021 . this matter came bcJorc th<.: Court ror a Zoom hearing on Defendant's
second motion for contempt. Counsel for both parties appeared.
The Court entered an orde r of contempt aga inst Plaintiff on February 5, 202 1 for her
foilu rc to comply wit h a deposition subpo~na. Plaintiff was ordered to atte nd a depos ition
scheduled by Defendant's counse l by March 31. 202 1. and to produce requested documents at
least seven days in advance of the clcposiLion. The Court also ordered Plaintiff to pay
Defendan!'s counsel $300.00 as a sanction fo r contempt. Plaintiff did not attend a deposition and
did not pay the $300.00 sanction. Accord ing. al1er hearing. the fo llowi ng Order shal l enter:
I. Judgment for contempt shall enter in favor of Defendant.
2. Plaintiff sha ll pay the $300.00 previous ly ordered to be paid to Defendant's counse l
and. as a furthe r sanction tor her co11ti11uccl contempl of Court orders. she shal l pay to
Defendant's counsel an additional$ I ,200.00, for a tota l o f' $ 1,500.00. Payment shall
be made

nll

later than May l ..J., 202 I.

1

9 W.Div.H.Ct. 99

3. A capias for civil arrest sha ll issue ro compel Plaintiff to appear in person at the
Western Division Housing Court at 11:00 a.m. o n May 17, 2021 for further order
regarding production of documems and attendance at a deposition

Lo

be scheduled. ff

Plaintiff cannot be brought to this Court at that time the deputy sheriffs are authorized
to bring her lo Court at any lime during business hours.
4.

Defendant's counsel shall provide the deputy sheriffs with information abo ut where
to serve Plaintiff with the capias.

so ORDERED this

;;)._g-f"day

or}JpiL

2021.

~=..

~a,u

First Justice .. Western Division I lousing Court
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT
HAMPDEN, ss.
HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 20-SP-1117

BEACON RESIDENTIAL
MANAGEMENT LP,
PLAINTIFF

V.
· HUDSON COLLINS AND
BRANDY LEE FUNK,
DEFENDANTS

)
).
)
)
)
)
)
)
)
)
)

MEMORANDUM OF
DECISION AND ORDER

This summary process action came before the Court for a Zoom trial on March 31,
2021. Plaintiff Beacon Residential Management Limited Partnership and/managing agent fo~
Baystate Place Limited Partnership (the "Plaintiff') seeks to recover possession of 414
Chestnut Street, #416, Springfield, Massachusetts (the "Premises") from Hudson Collins and
Br~ndy Lee Funk (the "Defendants") due to alleged material violations of their lease. 1
Defendant filed an answer and all parties appeared for trial represented by counsel.
The patties stipulated to the following facts: Baystate Place Limited Partnership owns,
and Beacon Residential Management Limited Partnership manages, the prope1ty located at
414 Chestnut Street, Springfield, Massachusetts (the "Property"). Defendants occupy the
Premises with their four minor children and have the benefit of Section 8 rental assistance in

1 Because this case is not based on the non-payment ofrent, Stat. 2020, c. 257 does not apply, nor do the eviction
protections .Promulgated by the Centers for Disease Control.

1
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the form of a project-based subsidy. They signed a lease (or the Premises on or about August
11, 2017 (the "Lease"). Defendants each received a notice to quit on or shortly after July 20,
2020. The Court finds no defect in the notice or service of same. Plaintiff filed a summary
process summons and complaint in Springfield District Court, and the case was subsequently
.

.

transferred to this Court. The Court finds no defects in notice, service or timely fil ing of the
summons and complaint.
Plaintiff terminated Defendants' tenancy based on allegations of violations of the
Lease. Most relevant to this case, pursuant to paragraph 23 of the Lease, Plaintiff has a right
to terminate the Lease for "criminal activity by a tenant ... that threatens the health, safety or
·right to peaceful enjoyment of the premises by other residents .... " Lease,~ 23(c)(6)(a). 2 The
Plaintiff has the burden of proof in demonstrating that Defendants' conduct constitutes a
material violation of the Lease.
Based on all the credible testimony, the other evidence presented at trial and the
. reasonable inferences drawn therefrom, the Comt finds the following:
· On May 27, 2020, a car which Ms. Funk rented and was driving and in which Mr.
Collins, a third adult and a young child were passengers was targeted by police as likely
transporting illegal firearms and ammunition. The car was driving to Massachusetts from out
of state. When it crossed the Massachusetts/Connecti~ut state line on I-91 , police followed it
and effectuated a traffic stop at the intersection·of Leete Street and Fo1t Pleasant Avenue in

2 The ~otice to quit also references other provisions of the Lease; namely, 123(c)(6)(b) (criminal activity that
threatens the health, safety or right to pi,:aceful enjoyment of their residences by persons residing in the
immediate vicinity of the premises), 1 13(b) (using the unit for unlawful purposes), ,i l 3(c) (engaging in or
permitting un lawful activities in the unit, common areas or project grounds) and 1 l 3(e) (making or permitting
noises or acts that disturb the rights or comfort of neighbors). Each of these provisions relate to conduct
occurring on or in the immediate vicinity of the Premises, and the Court finds insufficient evidence to prove
violations of these provisions.

2
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Springfield. According to witness testimony, this intersection is approximately two and a half
miles from the Property, although the distance is not precise.
Detective Moynahan of the Springfield Police Department testified credibly that·
firearms and ammunition were located in the vehicle and that neither Defendant has a license
to carry firearms or ammunition. Springfield Police Department Sergeant Hitas testified
credibly that he located a fanny pack within the reach of Defendant Collins on the floor of the
front passenger side of the vehicle where Defondant Collins was sitting. The fanny pack
contained a black firearm with wooden handle that was loaded with live ammunition and that
had been reported as stolen in South Carolina, as well as additional rounds of live
ammunition. Following a search of the car, police also found another firearm and more
ammunition, including in a fanny pack that was located at t~e feet of the young child in the
back seat. Mr. Collins was arrested and charged with several offenses, including carrying a
loaded firearm without a license. 3
In light of these factual findings and inferences, the issue is whether Plaintiff has
established its prima facie case that Defendants materially breached ,r 23 of the Lease. First,
with respect to the question of whether the activity described constitutes "criminal activity,"
the Court finds that conviction of a crime is not a necessary element of the analysis, both
because Defendants explicitly agreed that neither arrest nor conviction is required (see Lease
,r·23(c)(l.O)) and because the purpose of the Lease provision regarding criminal activity is to
protect the safety and quiet enjoyment of other residents, not to impose penalties on the
wrongdoer. See Lowell Housing Auth. v. Melendez, 449 Mass. 34, _38 (2007). Applying the

The Court notes that a police report was admitted into evidence as a business record through Sargent Kenny,
keeper of records of the Springfield Police D.epartment. The Court did not give weight to statements contained in
the police report made by individuals who did not testify at trial.

3

3
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civil preponderance of the evidence burden of proof, the Court concludes that it is more likely
than not that Defendants' involvement in the transportation of loaded firearms and live
ammunition without a license to be in possession of same constitutes "criminal activity" as
that term is used in 1 23 of the Lease.
Criminal activity is not necessarily a material violation of the .Lease, however. In this
case, the chminal conduct must "threaten[] the ·health, safety or right to peaceful enjoyment of
the premises by other residents." See Lease,~ 23(c)(6)(a). Defendants argue that even if the
activity is deemed to be criminal for purposes of this eviction action, it occurred off the
Property and too far away to threaten the safety of other residents at the Property. With
respect to this issue, the Supreme Judicial Court has held that "certain criminal activity, such
as assault by means of a dangerous we~pon and armed robbery, is sq physically violent, or

associated with violence, that one who engages in it normally would pose a threat to, or
reasonably inspire a significant level of fear on the part of, tenants forced to live in close
proximity to the offending tenant." Id. at 39 (emphasis added).
In the Melendez case, the tenant assaulted and attempted to rob a patron of a
convenience store approximately one mile from the housing development where the defendant
Jived. Although the Defendants in this case did not commit an act of violence, transporting.
loaded, stolen firearms, with more live ammunition in the car, is closely associated with
"Violence and creates a very real and immediate possibility of serious injury to others. As the
Court wrote in Melendez, "[i]t should not be necessary to wait until someone is hurt" to take
steps to protect other residents of the Property. Id. The conduct of these Defendants,
particularly as it was undertaken with their child in the car, demonstrates a clear risk of other
unlawful co.nduct.

4
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With respect to the proximity of the arrest to the Property, this is not a case where the
criminal activity occurred in a particular physical location sµch as a convenience store. The

.

.

arrest happened to occur approximately two and a half miles from the Property because that is
where the car in which the Defendants were travelling was stopped by police. Defendants
were driving, however, and could have been headed to the Property, which is a fair inference
given that their child was in the car. Even if they were on their way to a different location at
when the car was stopped, Defendants were likely planning to return home that day, possibly
·still in possession of a loaded firearm and live ammunition.
Based on the foregoing, the Court finds that Plaintiff has demonstrated facts necessary
to establish its prima facie case that Defendants' actions constitute a material violation of the
Lease. Although Defendants filed an answer to the complaint, each of the Defendants asserted
their Fifth Amendment privilege against self-incrimination and elected not to testify at trial.
They did not call any witnesses or introduce any evidence to contest Plaintifrs prima facie
case.
Accordingly, based on the credible testimony and the evidence presented at trial, and the
reasonable inferences drawn therefrom, .it is hereby ORDERED that:
1. Judgment for possession shall enter for Plaintiff:
2. Execution for possession shall issue upon written application after expiration of
the statutory'appeal period.
SO ORDERED this

_'aCj~day of }L\'f?x;?..\ Q_

2021.

First Justice, Western Division Housing Court
cc: Court Reporter
5

9 W.Div.H.Ct. 105

COM MONWEALTH OF tvlASSACHUSETTS
TH E TRIAL COURT

HOUS1NG COURT DEPARTMENT

HAl'vlPDEN. ss.

WESTERN DfVI S ION
DOCKET NO. 20-SP-1692

MAPLE COMMONS,

)
)
)

PLAINTIFF

)

V.

)

VLAD GRINGAUZ,

)
)
)

DEFE:NDAJ''ff

FI NDIN GS OF FACT, RULINGS
OF LAW AND ORDER FOR
.J UDGMENT

)

On April 7. 202 1, this non-pnyment summary process case came before the Court l'or a
video-con fore nee tria I. Pia inti ff (sometimes re (erred to here in as the ··land lord'') appeared

through counsel. Defendant (sometimes referred to herei n as the ·'tenant") nppcarcd in person
and repn:sented him self. 1
As a preliminary matter, the Court finds that the tenant has not provided the landlord with
a declaration as described in the Centers for Disease Contro l and Prevent ion's Temporary Hall in

Ev ictions to Prevent Further Spread of COVI D- 19 (the "CDC Order"). The Court further li nds
th at he does not satisfy the criteria for protection from eviction set forth in Chaptt:r 257 of the
Acts o f2020 (''Chapter 257") because he does not have a pend ing applicati on for t'mergency
renta l assistance at this lime.
Based on all the credible testimony and the other evidence presented at trial. thL' Couli
fin ds as follows:

1

Mr. Gringauz has been unwilling to cngag.: wilh the Tenancy Preservation f'n,gram or Community Legal Aid
despite being provided \\'ith opportun ities to do so. I It: is t:nw urag.cd lo n:co nsider :inJ ;11:ccpl the hc:l p that lhcsc
programs might able ln pro ,·idc .

1
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The tenant lives at 24 High Street.# 122. Springfield. Massachusells (the ··premises").
The tenant has a project-based Section 8 subsidy and his monthly rent is set at 30% of hi s
adjusted income. Currently. his monthly rc:nt is $126.00. For January 2020 and February 2020,
his rent \Vas set nt $789.00 (toward which the tenant paid $214.00) and for March it was set at
$791.00 (toward which the tenant paid $695.00). 1 For April and !Vlay 2020, his rent was $0.00,
and beginning in June 2020 to the present, his rent has been s; 126.00. The tenant has not made
any payments since June 2020. The total balance of rent now due is $2,632.00. The landl ord
served the tenant with a legally suffic ient 14-day notice to quit dated November 16, 2020 and
tiled this summa ry process action on [kct:mbcr 15. 2020.
The tenant did

11 01

fik an answer: howcver. at trial, he disputed th<.: amount of rent that

the landlord claims is due. He asserts that the landlord erroneously calculateu his portion of the
monthly rent for several months when he begun working as a Lyfl driver. Tht: tenant prov ided
his own calculations with different, lower figures. The Court find s that the difference can be
attributed to the lanulord's use of the tenant's gross \\'ages and the tenant's use of net wages in
calculating his adjusted income. The Court find s that the land lord properly certi lied the tenant's
income using gross wages and properly ca lculated th e amount of rrnt -:harged each month. j
Because he did not agn:e with the calculations and based on what he believes are
inconsistencies and unsupported allegations o!' forged docurnems, the tenant refused to sign some
of the necessary HUD-required paperwork for sett ing hi s rent and then s imp ly stopped paying
rent altogether after the last payment he made on March 27, 2020. Notab ly, the tenam does not

2 The increase in monthly ren t is a11ributablc lti thc tenant's income as :1 driver Ji1r L~ ft.
3 Pursuant to 2-l CFR § 5.609. the term annual income inclutl.:s "lhc ful l am11un1. bclt1re any payroll Jctluctiuns. or
\\'agl!s :ind ~alari.:.s. overtime pay. cn1111nissions. tips and bllll\lSt:S. <111d olht:r , l,mpcns:llion !'or ~wrsl•nal scrvil·cs."
DcJuctions muy bc made in determining aJjustcd i111:vme. but th c starting p,.1inl as 1:,.1rrc1.:tly used by the landlord in
this case is the to tal (gn,ss) wages rdkctrJ in th1: Lyfl n:c:LlrJs.
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dispute the rental amount of $126.00 in effect s ince June 2020. yet he has not made a single
payment. Although the Court understands that the tenant believes there are p11\\·t:rful forc es allieu
aga inst him , he has not asserted any legal ddi::nses to the landlord · s claim that he owes unpaid
rent in the amount of $2,632.00 through the month or Apri l 202 1.
Accord ingly, based on the credib le testimony and the evidence presented m trial. and the
reasonable inferences drawn therefrom. it is hereby ORDER ED that:
I. Judgment shall enter for Plaintiff

ror possess ion and muney darnagcs for unpaid rent in

the amoun t of $2.632.00, plus coun costs.

'

Based on principles of equity. prior to the issuance of the execution (eviction order).
De ft>ndant slrnll be given nn opportunity to pay tht' balance owed nnd n.'ta in his tenc1ncy. 4

In o rder to strea mline this process, on or before May 7. 202 1, Del'endant sha ll come to
the Western Division Housing Court during business hours and shall be put in contact
with a represenrat.ive of Way Finders. He shall be offered the assistance of Court staff to
ensu re that he understands the steps he needs to take

lo

obtain th<.: rental assistance

funds.
3. On or before May 5, 2021, and by the Yh of eac h month therea fter unti l funher orde r of
this Court, Defendant shall pay Plaintiff the amount o f $ I 26.00. representing the charge
for his use and occupation ol' the Premises.
4. Defendant shall not harass, intim idate ur thn::aten any em ployee of Plaintiff.

4
Ot!ft!mfant has a projcct-bast'J Section 8 subsidy ti,r ll'hich m:rn y people wail >cars to get. Plain tiff rcpr.:scntcd th,11
it is \Yill ing to reinstate tht' tenancy but requ ires the tcn:1n1 lO p,ty rent.}. turco\·,r. b,caus..: or the COVID-1 9
pandemic. plentiful limJs are a\·ail:i ble for trnan l\ ll'hn 1J\1', rc111 :1rrcars.

3
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5. The pani es shall return on May 19, 202 1 al IO a.111 . li..ir slarus on Defendant's app licmion
for rental assistance and Plnintiff s mot ion to issue the execution (eviction order).

Defendant may appear in person at the courthouse 1<)r lhi s event.

SO ORDERED thi s

2.Cf f-1,day of

Ay,,;--/

20:?. I.

i nat/£c~ ~-~~~

I ~

Jonuthan J.~ne
FirsLJustice. \Vestt:rn Div ision Housing Coun

cc: Court Reporter
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COMiVION\VEALTH OF !VIASSACH USETr s
Tl IE T RI AL COU RT
f lOUS ING COURT D[P/\RTl'v!ENT
WEST!::RN DIVISION
DOCKET NO . 20-SP- I 7'25

HA MPDEN. ss.

CH I COPEE HOUSING AUTHORITY ,

PLAINTIFF

)
)
)
)

V.

)

WENDY HILLS,

)
)

ORDER FOR ISSUANCE OF
EXF.CUTION

)

DEFENDANT

)

This for-cause sum mary process action came before the Court on Apri l 27, 202 1 by
Zoom on a schedu led motion to issue execution. Defendant resides in a nursing home and did not
appear. The Court-appo int ed guardian ad litcrn ("GAL"), Attorney l3rown, completed the
investigation requested !1l the prior hearing and reports that Defendant is not likely to return lo
the subject premises. I le does not con test the issuam:c orlhc exec ution. I le also n:ports that
Defendant cannot o ffer any alternati ve for mov ing her belongings. Accord ingly. th e fo llowing
order shall enter:

I. Execution fo r possession and damages in the amount of $2.770.00 wil l issue
forthwi th.
2. Pia inti ff has agreed lo pay for De fondant' s belongings to b~ moved to storage
pursuant

10

G.L. c. 239,

**3 and 4. as well us the first month of storage fees.

3. The GAL sha ll remain in place unt il after the levy has occurred for the limited
purpose of in fo rm ing Defendant and her soc ial worker where the iLems are stored and

how they mi ght be relrkved .

1
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SO ORDERED this

_30/h day

or~H_·_,._l_J,_~/_'/_·_

__ 202 1.

I

I ~ Jonathan J. ~nc
First Just ice, Western Division Housing Court
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COMMONWEAL TH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss:

HOUS ING COURT DEPARTMENT
WESTERN DIVISION
CASE NO . 21-CV-246

CATHERINE "CD" LEFEBVRE,

Plaintiff,

v.
ORDER
CAROLYNE HINKEL,

Defendant.

After hearing on April 29, 2021 on the plaintiffs motion for injunctive relief, at
which both parties appeared with counsel, the following order shall enter:
1.

For the reasons stated on the record, the defendant landlord shall continue to

provide alternate housing accommodations for the plaintiff tenant until furthe r order of
the court.

Page 1 of 2
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2.

The landlord will investigate with the Town and others the possibility of making

the subject premises habitable and safe and shall update counsel for the tenant on said
investigation by no later than May 24, 2021 .
3.

The tenant shall maintain a log which documents their efforts to secure alternate

housing and shall provide a copy of same to the landlord by no later than May 24, 2021 .

4.

This matter shall be scheduled for further hearing by zoom on May 27, 2021 at

9:00 a.m. The Clerk's Office shall provide the parties with instructions on how to
appear at said hearing by Zoom. If either party wishes to present exhibits at this
hearing they shall e-file same to the court and serve to the other party said exhibit(s) in

a single filing so that all exh ibits can be scrolled through in one document with each
exhibit clearly identified by a number or letter. Counsel, shall also be prepared to utilize
the "share screen" function in the Zoom platform, if at all possible, during the hearing.
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss:

HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 18-SP-5751

SANDRA MACFADYEN,

Plaintiff,

v.
ORDER
CHRISTOPHER ALBANO,

Defendant.

This matter came before the court on March 18, 2021 on the plaintiff's motion for
entry of judgment and issuance of an execution for possession. After hearing, at which
both parties appeared with counsel, the following order shall enter:
1.Background: The parties entered into an Agreement and filed same on

November 8, 2019 (hereinafter, "Agreement"). The terms of the Agreement provided
the defendant had a "first right" to purchase the subject premises located at 95
Woolworth Street in Longmeadow, Massachusetts (hereinafter, "premises"). In

Page 1 of 4
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paragraph #2 of the Agreement, the parties agreed that there would be an appraisal of
the premises and that the defendant would be "exclusively permitted to purchase the
premises by March 1, 2020 at the appraised value minus 2%." In paragraph #4, the
parties agreed to return to court on or about March 1, 2020 at which time the defendant
was "requ ired to show that he has a firm commitment from a lender to purchase the
premises. " Further, the parties agreed that "[s]hould such commitment not be in place
by this date, Plaintiff may requested [sic] an entry for possession only and shall not be
permitted to use an execution prior to May 1, 2020 .. . "
2. Plaintiff's Motion for Enforcement of the Agreement and for Entry of

Judgment for Possession: The plaintiff now appears before the court and argues that

because the defendant did not meet the requirements of the Agreement and still to this
day does not have "firm comm itment from a lender to purchase the premises" as
required by paragraph #4 of said Agreement, judgment should enter for her for
possession in accordance with said Agreement.

3. Defendant's Defense to the Motion for Enforcement and Entry of
Judgment: The defendant does not dispute the fact that he does not have a

commitment from a lender to purchase the property. His defense is that the appraisal
did not take into cons ideration wha t he asserts are major deficiencies with the premises
such as the existence of two underground oil tanks . Additional ly, he asserts that he is
unable to obtain financing from a bank due to the existence of the alleged oil tanks.
Lasty, he argues that after bringing to the attention of the plaintiff the deficiencies in the
appraisal for its failure to account for the alleged oil tanks. and making offers to
purchase at a lower price, the plaintiff fa iled to act in good faith thereafter when she
Page 2 of 4
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chose to refuse the offer and require the price of $340,060 (2% lower than appraisal) as
agreed to in the Agreement.
4. After consideration of the evidence admitted , including testimony,
photographs, and email exchanges, the court finds and so rules that the defendant's
arguments are insufficient to avoid the enforcement of the terms of the Agreement. The
February 18, 2020 "Settlement Proposal" (hereinafter, "Offer") sought a purchase of the
premises for a price of $225,000. Given the terms of the Agreement, to pay the
appraisal price minus 2% (which came to $340,060), this would be a very significant
departure from the terms reached in the Agreement. This is especially so given the
inclusion by the defendant in his Offer that one aspect of the lower price offer was the
re linquishing of his "one-third interest" in the property, a basis that has nothing to do
with the alleged deficiency of the appraisal itself.
5. Much of the hearing was consumed by testimony and argument that there
exist two oil tanks buried at the property. The parties agree that many years ago,
sometime around the year 2000, an oil tank was removed from the basement of the
property. Their dispute, at th is time, is that the defendant argues that there are two
additional tanks buried at the property. The entirety of the evidence in support of this
assertion is that the defendant's father, Michael Albano , testified that he grew up in this
house as a child and then spent a great deal of time at the house over his lifetime and
has a ve ry clear memory that there are two additional tanks buried at the property,
besides the one that was removed .1

1 The

only other evidence purported to establish the existence of additional oil tanks are photographs of a single
rusted pipe sticking out of the ground near a stone wall. There was no testimony from any witness definitively
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6 . The court also notes that prior to and after the December 19, 2019 appraisal,
the defendant (through counsel or otherwise) nor his father informed the appraisal
company that they thought the appraisal was flawed due to its failure to identify the
issues with the alleged ly buried oil tanks----or any of the other significant conditions that
the defendant listed in the Offer referred to above. Also noteworthy is the defendant's
fa ilure, after the appraisal or even later when the Offer was rejected by the plaintiff, to
file a motion in court prior to March 1, 2020 to alter the March 1, 2020 deadline in
paragraph #4 of the Agreement, so as to pursue his concerns about the appraisal.
7. Conclusion and Order: Based on the foregoing , the plaintiff's motion is
allowed and judgment for possession shall be entered for the plaintiff against the tenant.

:O t'h

So entered th is - .5- -- - day of

II
/1 It? fl~"/

I

2021 .

',

.

I
~

'-~~--

'l

''~..

Robert Fields, Associate Justice

Cc: Court Reporter

stating that this pipe is connected to an underground tank, and it appears to this judge more li ke a "vent" style
pipe than a pipe through which to pump oil. Without a proper witness, the court has no Idea what this pipe is
connected to, if anything.
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss:

HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 19-SP-3729
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Plaintiff,

'

•

·~ ..

..

'

ORDER

,~..•

.

•

..

,L

~

.

.. · Defendant.··· :

. ..\.:,' ,

, ·r,~ .. .

ESTE DOCUMENTO CONTIENE INFORMACION
IMPORTANTE. POR FAVOR, CONSIGA UNA
TRADUCCION IMMEDIATAMENTE

This mater came before the court for hearing on April 28, 2021, on the landlord's
motion for judgment, at which only the landlord appeared and the tenant did not appear,
and the following order shall enter:
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1. The landlord's motion for entry of judgment shall be continued to the date
noted below so as to provide the tenant greater opportunity to engage in this
process and access resources that may be available to pay the rental
arrearage and prevent eviction.
2. The tenant should be aware that there are greater resources available during
this COVID emergency to parties involved in evictions for both legal services
as well as renta l assistance.
3. There are various financial assistance programs related to COVID-19 that
may be helpful to the tenant to pay the monies she owes to the landlord and
avoid an eviction. Such programs include (but are not limited to): RAFT funds
which can be reached on-line at www.wayfindersma.org/hcec-assessment
or by phone at 413-233-1600.
4. Additionally, the Tenancy Preservation Program can assist with rental
assistance applications and processes and can also help with individuals and
families with mental health issues and can be reached at 413-233-5327.
5. Additionally, the federal government has generated an order that may have
the effect of halting physical evictions if the tenant completes a CDC
declaration and provides same to the landlord. The tenant may wish to obtain
a copy of a CDC declaration to determine if the Temporary Halt in Residential
Evictions to Prevent Further Spread of COVID-19, at 85 Fed. Reg. 55,292
(September 4 , 2020) applies to her. If so, she should provide a copy of the
declaration with her signature to the landlord and to the court.
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6. The state government has also increased the availability of free legal
assistance. The tenant should contact Community Legal Aid t~ see if she can .
access free legal assistance by calling 413-781-7814.

7. This matter shall be scheduled for hearing on May 17, 2021 at 11 :00 a.m.
The Clerk's Office shall provide the parties with instructions on how fo appear
for said event by Zoom. If the tenant has no means of attending by Zoom,
she may contact the Clerk's Office to make arrangements
to utilize the court's
I
Zoom station for this event.

So entered this ___,_3..._0,__~"----day of.,,~~;

Q·

I

2021 ,

Robert Fields, Associate Justice~")
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COMMONWEALTH OF MASSACHUSETTS
HAMPDEN,SS

HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 21-CV-186

POWDERMILL VILLAGE APTS,
PLAINTIFF

v.

AMENDED ORDER FOR
PRELIMINARY INJUNCTION

YAMILETTE MENDEZ,
DEFENDANT

The parties appeared before the Court on April 30, 2021 by Zoom on Plaintiffs
emergency motion for an order that Defendant immediately vacate the premises she occupies at
Powdermill Village (the "Property"); namely, 126 Union Street, Building 11, Apartment 16,
Westfield, Massachusetts (the "Premises"). Defendant, who did not appear for the initial hearing.
on the Plaintiffs application for a temporary restraining order or the subsequent hearing when
the temporary restraining order was converted to a preliminary injunction, appeared with the
assistance of the Lawyer for the Day program. After an evidentiary hearing, the following order
shall enter:
1. The preliminary injunction entered following the April 22, 2021 hearing shall be mo~ified as

follows:
a. Defendant shall not cause any damage to the Premises or to any other part of the
Property;
b. Defendant shall not cause unsanitary conditions at the Premises or at any other unit
on the Property to which she may be relocated;
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c. Defendant shall comply with the Property's pet policy. 1
d. Defendant shall not create disturbances that interfere with the peaceful enjoyment of
other residents at the Property;
e. Defendant shall not harass, intimidate or threaten any other person lawfully on the
Property, including without limitation other residents and their guests and
)

management and maintenance staff working at the Property.
f.

Defendant shall not permit other individuals to reside at the Premises without the
prior written consent of Plaintiff;

2. Plaintiff's employees may schedule weekly inspections of the Premises or any other unit on
the Property to which Defendant is relocated. Defendant shall allow access for each these
inspections. Both parties may document the inspections with photographs.
3. Defendant shall cooperate with the Tenancy Preservation Program ("TPP") and has agreed to
meet with a representative today to complete the intake process and determine what services
might be available to Defendant.
4. The parties shall return on the previously scheduled Zoom hearing date of May 11, 2021 at
2:00 p.m . for status review.

SO ORDERED this

6

Q,~ .

day of '.\';\

0..\/

2021.

~=ft A'=

First Justice, Western Division Housing Court

cc: Court Reporter

1 Defendant

stated on the record that she may make a reasonable accommodation request, and nothing in this order
precludes her from making such a request

2
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COMMONWEALTH or M/\SSACI I usr.rrs
THE T RfA L COURT

HAMPDEN, ss.

HOUSING COU RT DEPARTMENT

WESTERN DIVI SION
DOCK ET NO. 2 I- SP-318
SPECTRA

s JI LLC,
PLAINTIFF

".

)
)

ORDER

)

)

Kli\:lALEXIS LUGO,

DEFENDANT

)
)

)

SPECTRA S l, LLC,
PLAINTIFF

v.
SUZANN A RAM OS,

DEFENl)ANT

DOCKET NO. 2 I-SP-319

)
)
)
)
)
)

)
)

DOCKET NO. 2 I- SP-320

SPECTRA S 1, LLC,
PLAINTIFF

".
ADRIANNA TORRES,
DEFE NDA NT

)
)
)
)
)
)

)

DOCKET NO. 21-S P-62 1
SPECTRA S I, LLC,
PLAINTIFF

)
)

\',

)

YANIRA ALVAREZ,
DEFENDANT

)
)
)

)

DOCKET NO. 2 I-SJ'-623

SPF:CTRA S l, LLC,
PLAI NTIFF

".

)
)
)

)

ALEXIS DI.AZ,

DEFENDANT

)
)
)

1
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The five separate non-payment summary process maitcrs ca pti oned herein arise out

or the

same operati ve tacts. Each of the defenuants is a tenant at 52-5-t Patton Street in Springfie ld,
fvlassachusctts. Each of the defendants was served with a Summary Process Summons and
Complaint (here inafter re!'crrcd to as th1:: ··,vrit'') by Constab le Ruben Roberto and each of the
defendan ts seeks to dism iss their respective case on the basis that se rvice was made less than the
minimum seven days that is required between service of the \\'rit and the entry dnte by which the
case is com menced. See Uni form Surnm:-iry Process Ruic 2(b) ("·Se rvice or a copy of a properly
comp leted Summary Process Summons and Complnint shall be made on the defendant no later
than the seventh day nor earlier than the 1hir1icth day before the entry day ... "). The entry date
must be a ivlonday. so the last day for serv ice of the wri t is the Monday prior to the entry d:-ite. In
each in sta nce (wi lh one exception disc ussed later), the pl aintiff Ii led rel urns or serv ice \\'ith the
electronic signat ure or Constable Roberto altesting. undtr the pa ins and penalties of pe,:jury, that
the writs were served on a Monday, and in each case, the def'c 11dant testified that service was
actual ly made on a Tuesday. 1
Constable Roberto testified that.\\ ith respect to each or the rive cases herein. he was
asked to complete the service by an Essex County constab le. i'vlichacl Cata ldo . He sa id that after
he comple ted service, he relayed the in fo rmation to Constable Cataldo. who wou ld then fill in
the return of se rvice and affix Constable Roberto's electronic signature on it. In one instance, in
the rnaner involving Delendunt Torres, Constable Cawldo erroneously inserted hi s own
elec tronic signature on a return or service cornple1ccl by Consta ble Roberto. When thi s error
came lo light in Defendant Torres' moti on to dismiss, the plaintiff fi led a motion to allow the

1

Tht· last day for service on Defendants Lugo, Ramo:; and Torres was Monday . Jan uary l I. 202 l, and the last cl<1y
fo r service on Defendants .-\ lvarcz and Diaz was ;1 londay. Fcbrua11· I, 2021.

2

9 W.Div.H.Ct. 124

filing ofa corrected retu rn of service. 2 The Court infers from Constable Roberto·s testimony that
he did not review the comp leted returns of ser\'icc ror accuracy before Constable Caraldo
transmitted the returns to plain ti frs counsel.
The procedure followed by Constab le Roberto is prob lemmi1: in cases like these where
service is cha Ilengcd. Constable Roberto did not complete the returns of scrvit:c hirnself, sign
them himse lr and, apparently. did not proofread them after they were completed, despite having
Constable Cataldo affix his electron ic signature under the pai ns and penalties of pc1jury. He
produced no con temporaneous record of the work he performed. nor did he have any way of
con firm ing the dcta iIs or service that he reported to Constab le Cntaldo. The second-hand
production of the returns allows for mistakes to occur in not only the reporting

or events fro m

01'1e constable to the other but also in the recording ol'the times and dates in the return itself by
someone other than the person effectuating serv ice.
In the cases at issue here, the returns do not recite the precise lime of service. Incl uding
the other cases of which the Court takes j udicial notice at the request or the defendants (all of
which involve the same plaintiff and other tenants at 52-S,I Patton Strcct), 3 Constable Robe110
a ttests to serv ing four separate apartments in the bu ilding al 3:00 p.m. on January 11. 2021 and
six separate apartments in the building at 1:30 p.rn . on February I, 202 1. Constable Roberto
concedes that the times included on the returns

or serv ice were

'·approx imate'' times, although

the returns do not use that word. 4 Al I live of' the dcf'cndants testi lied that they were se rved vvith
process on a Tuesday, not on a Monday. and testified credibly about why the rernc::mbered the
spec ific day they were served. In three of these five cases (and in scvi.:ral other cases of which

2

T he Court takes no action on the 11101ion in light of1his order.
The 01her c:iscs an: 2 1SP32 l. 2 1SP622. 21 SP62-l. 2 1SP658 and 21 SP659 .
., To be dea r. the Court does 1101 rondonc using apprnxi m;ue times in returns o f service.
3

3
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the Court took judicial notice Iisted in footnote 3 ), tenants at 52-54 Patton Street sent emai ls to
Com munity Legal Aid on the day they were served with a writ, and. in each case, the date was a
Tuesday. Based on the test imony of the dcfcnc\anls in these cases and the evidence presented to
the Court, the Court conc ludes that serv ice was untimely in eac h

or the five abow-captioned

matters.
For the l"orcgoing reasons, the Court hereby ALLOWS each of the defendants ' respective

motions lo dismiss.

SO ORDERED this

3

rcJ
day of

'fv1 u~~ - - 2021.

~o.

/(a;u

I- n. Jonathan .l. !St,¥,-a_n_e _ _ _ __ __ _
First Just ice, \Vestcrn Division Housing Court
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COMMONWEALTH OF MASSACHUSETTS
FRANKLIN, SS

HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 20-SP-802

KEVIN BLACKWOOD,
Plaintiff

)
)

v.

)
)

TAHIRAH C. MCKINNON,
Defendant

)
)
)

ORDER TO STOP EVICTION

This case came before the Comt on May 3, 2021 by Zoom for hearing on the tenant's motion
to stop a physical eviction. Both parties appeared, and the tenant was represented by Attorney
Fonseca through the Lawyer for the Day program. After hearing, the following Order shall enter:
l . The eviction scheduled for May 4, 2021 shall cancelled and, because of the tenant's
declaration under the CDC Order, it shall not be rescheduled prior to the expiration of the
CDC eviction moratorium (currently scheduled for June 30, 2021).
2. The tenant must pay $300.00 to the landlord (if by mail, postmarked) by May 6, 2021 to
reimburse the landlord for non-refundable cancellation fees.
3. The tenant is responsible for monthly use and occupancy (in the amount of $1,200.00,
representing the agreed-upon rent) each month, beginning in May 2021.
4. The tenant did not have any proof that she has applied for emergency rental assistance,
but if she has applied, or if she applies in the future, the landlord shall provide the
documents required by the RAFT program (typically including, but not necessary limited
to, a rent ledger, proof of property ownership and email contact information).
5. Within seven days, the landlord shall inspect or have contractors inspect the appliances
and a window identified by the tenant as faulty, and the landlord shall arrange to have
repairs made as needed. The tenant shall allow access for inspection and repairs on 24hours' advance notice.
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6. The landlord shall be entitled to a new execution by written application (without need for
a hearing), provided that (a) he has returned the original execution now with the deputy
sheriff or constable to the court, (b) he files a First Amended Plaintiffs Affidavit
Regarding CDC Order, and (c) the execution may not be used to schedule a physical
eviction before the expiration of the CDC eviction moratorium and/or before any pending
application for rental assistance has been approved or denied as set forth in Chapter 257
of the Acts of 2020.

SO ORDERED
DATE:

a.5 }Dk\ ( ah

By:

i~~~a,u

J•han J. Kane,irst Justice

2
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Date Filed : 513/2021 8:27 AM
Housing · Western
Docket Number: 19H79CV000739

Commonwea lth of Massachusetts
THE TR IAL COURT

BERKSHIRE SS:

I IOUSING COURT DEPARTtvtENT
WESTERN DIVISION

CITY OF PITTSFIELD. BOARD OF HEALTH.

)

)

PLAINTIFF

)

VS .

)

THE ESTATE OF DONNA M. TROTTIER

)
)

PATRICK S MAYNARD
L™DALAM
CITY OF PITrSFIELD DEPARTMENT OF
COM 1v l UNITY DEVELOPMENT
DEFENDANTS

)
)
)
)
)

DOCKET NO.: 191-179CY000739

_ ____________)
Re: ./J-./3 Burbank Street, l'it1.~/ield, A;JA 01201

ORDE}{
After a Zoom hearing on May 3. 202 1. al which the City of Pittsfield, Board of Health,
appeared through counsel and at which the Receiver. Anthony Witman of Witman Properties,
Inc. appeared through counsel. the fol lowing order shall enter:
I. The City of Pittsfield Board of Hea Ith filed this action on or about August 19. 2019
seeking the appointment of a receiver for prcm iscs localed nt 4 1--U I3urbank Strce l in
Pittsfield rvtassachusens.
2. 41 - 13 Burbank Street is a vacant side by side dup lex bui lt around 1900 wi th
approximately 2.700 square feet of living space. It became blighted and was abandoned
when the owner. Donna M. Trouier pa ssed away on Jan uary :2, 10 19. Her t,vo heirs,

Patrick S. Maynard and Linda M. Lam. disclaimed any interest in the property.
3. This Court issued an order appointing A nthony Witman. President

or Witman Property,

Inc . as Receiver.
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Docket Number: 19H 79CV000739

4. The Receiver ti led a petition for Formal Probate (Docket Number BE 190081 EA) in the
Berkshire County Probate Cou11 seeking a formal adjudication or heirs . The Probate
Court allowed the Receiver·s Petition.
5. The Receiver 's Rehab ii itation Plan dated December 28 . 20 19 and approved by the Court
on April 9, 2020 estimated the costs of rehabi Iitat ion co be between $142, 150.00 and
$ 176,300.00 including estimated overhead costs and expenses.

6. The Receiver filed an amended Rehabilitat ion Plan dated August 28, 2019 which was
approved by the Court on September 10. 2020. The Rel:eiver's amended Rehabi litation
Plan revised the estimated the costs or rehabilitation to bet\\ cen $156, 150.00 and
$192,350.00 inc luding estimated overhead costs and expenses.

7. On April 16, 2021, the Receiver ri led a Motion to /\ mend Rehabilitat ion Plan seeking to
revise and increase the estimated costs of rehabilitation from the estimate approved by
the Court on September I0. 2020 of $156, 150.00 - $192.350.00 to a new estimate of
$2-W.000.00 - $250.000.00 due to the increased cost

or labor and material.

8. The City of Pittsfield assents to the Receiver's Motion to Am end the Rehabilitation Plan
and the Court hereby approves the R.eceiver's /\mended Rehab il itation Plan.
9. The Receiver's Report dated April 15, 2021 documented$ I3,949.00 in new expenses
and costs, bringing the Receiver's asserted lien to $194,374.00 through April 15, 202 I.
10. Since the date of the last Receiver's report, the Receiver has complete the fo llowing:
- Installation of 2 new gas services with piping for 2 new bo ilers;
- Installation of2 new stainless steel chimney liners and repair outside of chimney;
- Ongoing inspections and grounds keeping.
11. The City has rev iewed the Receiver's rcpo11 for accuracy and found the documentation to
support the Iien acceptable.
12. Prior to Ju ly 31. 2021 and as set forth in its Report. the Rel:eiver ant icirates comp leting
the following work:
- Test and repair heating systems:
- Insta ll new siding (subject to weather)
- Install interior trim, cabinets and fixtures in kitchens and baLhroom s
- Finish painting the interior;
- Comp lete lloor replacemcnr;
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- Install appliances;
- Clean and make market ready;
. Market for rent if Court approva l is first obtained.
13. The Receiver antic ipates comp leting 1he renovations on or before July 31, 2021.

14. The parties agree the Receiver's next Report shall be filed and serve<l by ~Q_. 2021.
15. The City shall inspect the property and be prepared

tO

report on the progre% c-..1 !he work

at the next Review I [earing.

16. This rnarter shall be scheduled for Review Hearing on

J)LL. 2021 at _9_ a.m. by

Zoom and the Court shal l send out Zoom instructions.

(

' ,j'h

Date: May:i_, 2021

'

natti_ar{ J Kane
First Justt~ . .
I
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Commonwealth of Massachusetts
THE TRIAL COURT
BERKSHIRE SS:

HOUSING COURT DEPARTMENT
WESTERN DIVISION

CITY OF PITTSFIELD, BOARD OF HEALTH,
PLAINTIFF
vs.

)
)
)
)

SILVER HILL PROPERTIES, LLC
CAROL M. FALCONE, MANAGER
OWNER OF 30 Division Street, Pittsfield
Massachusetts and US BANK as
custodian for TOWER DB VIII 2018-1
a party with an interest in the subject property
whose business address is 50 South 16th Street,
Suite 2050, Philadelphia, PA
DEFENDANTS

)
)
)
)
)
)
)
)
)
)

DOCKET NO.: 19H79CV000654

Re: 30 Division Street, Pittsfield, MA 01201

ORDER
After a Zoom hearing on May 3, 2021, at which the City of Pittsfield, Board of Health,
appeared through counsel, at which the Receiver, Witman Properties, Inc. appeared through
counsel, and at which Carol M. Falcone, manager of Silver Hills Properties LLC did not appear,
the following order shall enter:
1. The Order for Appointment of Receiver dated September 24, 2019 is hereby further
· amended to extend the appointment of the Receiver through the completion date of the
rehabilitation, which is anticipated to be by August 31, 2021, or for such time as further
ordered by this Court.
2. The property located at 30 Division Street in Pittsfield, Massachusetts is a vacant 4-unit
multifamily dwelling. Prior to the Receiver securing the property, it had been vandalized.
The property was is a state of disrepair and was in need of a complete renovation.
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3. The Receiver's Rehabilitation Plan dated December 28, 2019 and approved by the Court
on January 30, 2020 estimated the costs of rehabilitation to be between $179,000.00 and
$213,850.00 including estimated overhead costs and expenses.
4. On June 4, 2020, the Court approved the Receiver's Motion for Authorization to borrow
funds from Chelsea Restoration Corporation In the approximate amount of$ I 50,000.00.
5. The Receiver's Report dated April 16, 2021 documented $10,541.49 in new exp~nses and
costs, bringing the Receiver's asserted lien to $115,733.49 through April 16, 2021. The
City has reviewed the Receiver's report for accuracy and found the documentation to
'
support the lien acceptable.
6. Prior to June 3Cl>, 2021 and as set forth in its Report, the Receiver anticipates completing
the following work;
- Obtain building permit;
- Continue interior finish work and flooring;
- Install cabinets and fixtures in kitchen and bathrooms;
- Complete rough electrical and plumbing repairs;
- Complete general repairs to exterior;
7. Prior to August 31, 2021 and as set forth in its Report, the Receiver anticipates
completing the following work;
- Complete installation of cabinets and fixtures in kitchen and bathrooms;
- Complete installation of new gas line and repair heat;
- Finish/replace floors;
- Complete general repairs to exterior
- Install appliances;
- Clean and make ready;
- Market for rent;

8. The parties agree the Receiver's next Report shal.1 be filed and served by

&/ 2q

,

2021.
9. The City shall inspect the property and be prepared to report on the progress of the work
at the next Review Hearing.
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I 0. This matter shall be scheduled for Review Hearing on

~/

'3',;,

J1_

, 2021 atq a.m. by

Zoom and the Court shall send out Zoom instructions.

-v"0

Date: May .bf 2021

. 1. _,.•

9 W.Div.H.Ct. 134

CO~IMONW EA LTJI OF MASSAC HUSETTS
HO US ING COURT DEPARTM ENT
WEST ERN DIVI SIO N
DOCKET ;"\ O. 19-S P-~ 88 1

HAM PSHIRE, SS

DAYID TRAN,

)
Plaintiff

)
)
)

\' .

ORDER TO STOP EVICTIO N

)

PATRI CK VEISTROFFER ET AL, )
)
Defend an ts

This case came before the Court o n /vfay 3, 2021 by Zoom r·or hearing on Ddcnd:rn ts'
111otio11 to stop a ph_vsicul eviction. Plaintiff apreared through counsel and DcknJant Cln udine

Vt'is troffer <1ppcarcd and represented herself. Ms . Vc istrofTcr rcprcst::nle<l to the Court that
Defendants have a signed lease fo r an apartment with a commencement elate

or .l une I . 202 1.

After hearing. the fol lowing Order shall enter:
I . Plai ntiff sha ll cance l the evic tion schcdukd fo r May 5. 2021 if Defendants deli ver a

cash ier's or bank check to the oflic~ of /\ ttornc,y /\lbano by 2:00 p.rn . o n May 4. 2021 . If

payme nt is made. it shall be applied first to 11011 -refundabk cancellation fees with the
balance applied for use and occupation or the prcm ises fo r the month of tvlay 2021. If
payment is not made as req uired herein, the eviction docs nol need to be cancelled.
2. Plaintiff may reschedule the physical ev ictio n t.o occur after June I. 2021.
3. Defendan ts shall not be entitl ed lo any further stays .
4. rrthe execution previously issued expires prior to the rescheduled evictio n date. Plai ntiff
may renew it by returni ng the old one wi thout need for further hearing.

SO ORD ERED
DATE

si/2
/
7

~ !~=

ny:_
H . Jonathan .J . Kan -.
First Justice, Weste rn ivision Housing Court
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