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ABOUT

This is an unofficial reporter for decisions issued by the Western Division Housing Court. The
editors collect the decisions on an ongoing basis for publication in sequentially numbered
volumes. Presently, this unofficial reporter is known as the “Western Division Housing Court
Reporter.” Inasmuch as the reader’s audience is familiar with this unofficial reporter, the reader
is invited to cite from these decisions by using the abbreviated reporter name “W.Div.H.Ct.”

WHO WE ARE
This is a collaborative effort by and among several individuals representative of the Court, the
local landlord bar, and the local tenant bar:

Hon. Jonathan Kane, First Justice, Western Division Housing Court

Hon. Robert Fields, Associate Justice, Western Division Housing Court
Hon. Michael Doherty, Clerk Magistrate, Western Division Housing Court
Aaron Dulles, Esq., Massachusetts Attorney General’s Office!

Peter Vickery, Esq., Bobrowski & Vickery, LLC

Messrs. Dulles and Vickery serve as co-editors for coordination and execution of this project.

OUR PROCESS

The Court has agreed to set aside copies of all its written decisions. Periodically, the editors
collect and scan these decisions, employing commercial-grade “optical character recognition”
software to create text-searchable PDF versions. On occasion, the editors also receive copies of
decisions directly from advocates, which helps ensure completeness. When the editors have
gathered a sufficient quantity of pages to warrant publication, they compile the decisions, review
the draft compilation with the Court for approval, and publish the new volume. Within each
volume, decisions are assembled in chronological order. The primary index is chronological, and
the secondary index is per-judge (or clerk). The editors publish the volumes online and via an e-
mail listserv. Additionally, the Social Law Library receives a copy of each volume. The volumes
are serially numbered, and they generally correspond to an explicit time period. But, for several
reasons, each volume may also include older decisions that had not been available when the prior
volume was assembled.

EDITORIAL STANDARDS

In General. By default, decisions are included unless specific exclusion criteria are met.
Exclusion criteria are intentionally limited, and the editors have designed them to minimize any
suggestion of bias for or against any particular litigant, type of litigant, attorney, firm, type of
case, judge, witness, etc. In certain circumstances, redactions may be used in lieu of exclusions.

Exclusion by the Court. The Court intends to provide the editors with all of its decisions except
those from impounded cases and those involving highly sensitive issues relating to minors—the
latter being a determination made by the Court in its sole discretion. The Court does not provide
decisions issued by the Clerk Magistrate or any Assistant Clerk-Magistrate. Additionally, the

! Formerly of Community Legal Aid, and historically associated with the local tenant bar.



Court does not ordinarily provide decisions issued as endorsements onto the face of motion
papers. The Court retains inherent authority to withhold other decisions without notice.

Exclusion by the Editors. The editors will exclude material if one or more of the following
specific criteria are met:

1. Case management and scheduling orders.

2. Terse orders and rulings that, due to a lack of sufficient context or background
information, are clearly unhelpful to a person who is not familiar with the specific case.

3. Orders detailing or discussing highly sensitive issues relating to minors, mental health
disabilities, specific personal financial information, and/or certain criminal activity. As
applied to decisions involving guardians ad litem or the Tenancy Preservation Program,
this means those decisions are not automatically excluded by virtue of such references
alone, however they are excluded if they reveal or fairly imply specific facts about a
party’s mental health disability.

The editors make their decisions by consensus, applying their best good faith judgment.
In certain circumstances, the editors will employ redactions during this process.

In certain circumstances, the editors may elect to confer further with the Court before
deciding whether to exclude a decision based on references to confidential information (e.g.,
information relating to minors, medical records, domestic-relations matters, substance use, and
guardian ad litem reports) that might lead to the public disclosure of private facts. If the editors
or the Court chose to exclude a decision after such a review, the editors will revise the exclusion
criteria to reflect the principles that led to that determination.

The exclusion criteria and the review criteria will undoubtedly grow, change, and evolve
over time. The prefatory text of each volume will reflect the most recent version of the criteria.

Final Review. Prior to publication of any given volume, the editors will submit the draft volume
to the Court for a final review to ensure that it meets the editorial standards.

PUBLICATION

Volumes are published in PDF format at www.masshousingcourtreports.org. We also have a
listserv for anybody who wishes to receive new volumes by e-mail when they are released.
Those wishing to sign up for the listserv should e-mail Aaron Dulles, aaron.dulles@mass.gov.

SECURITY

The editors use GPG technology to protect against altered copies of the PDF volumes. Alongside
each volume is another file with Aaron Dulles’s digital signature of authentication. Readers may
authenticate each volume using freely available GPG software. In addition to the PDF volume
and its accompanying signature file, the reader will need Aaron Dulles’s “public key,” which can
be found by searching his name on keyserver.pgp.com. The key is associated with the e-mail

address dulles@jd11.law.harvard.edu, and it has the following “fingerprint” identifier:
OC7A FBA2 099C 5300 3A25 9754 89A1 4D6A 4C45 AE3D
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CONTACT US

Comments, questions, and concerns may be raised to any person involved in this project. Out of
respect for the Court’s time, please direct such communications at the first instance to Aaron
Dulles (aaron.dulles@mass.gov) and/or Peter Vickery (peter@petervickery.com).
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for the months of July 2019 and August 2019 before vacating the Premises and moving to private
housing.

B. Rulings of Law

1. Reporting Income and Rent Increase

Pursuam to the Massachusetts Department of Housing and Community Development
regulations applicable to local housing authorities (“Regulations™). a housing authority “shall re-
determine each tenant’s monthly rent once annually to be effective on a speciflic re-determination
date which shall be the first day of a month. This re-determination date should be the same each
year,” 760 C.M.R. 6.04(4)(a). In this case. the re-determination occurred in June and changes to
monthly rent went into effect as of July 1. The Regulations further provide:

If in amy month the monthly gross household income of a tenant household

increases by 10% or more from the amount contained in the most recent notice of

rent as (rejdetermined by the [licensed housing authority]. the tenant shall report

any such increase. including any changes in income, exclusions and deductions.

The tenant shall report the increase to the [licensed housing authority] by the

seventh day of the month following the month in which the increase nccurred.
(emphasis added)

Id. at § 6.04(5 )(a). Defendants’ lease mirrors the Regulations, mandating that when gross
monthly household income increases by more than 10%, it “shall require a rent redetermination
by [the Housing Authority}. and [Defendants] shall report any such increase ... to [the Housing
Authority] by the seventh (7") day of the month following the increase together with
authorization for verification.” Plaintiff’s Exhibit 14, Section IV.B.

Senh's additional income was not included as part of the June 2018 rent re-determination
because Defendants did not report an increase in income {rom the previous vear, When Senh’s

wages caused the household income to increase by more than 10%, Defendants had an obligation

5 W.Div.H.Ct. 3



to inform Plaintiff of the income increase by the seventh day of the month following when the
increase occurred.’ Pursuant to the Regulations, “in addition to its other remedies, the [Housing
Authority], upon discovery that increased rent was due, shall make the effective date of the
increase in rent retroactive to the first day of the second month following the increase in
income.” 760 C.M.R. 6.04(5(a) (third para.). Because Defendants’ did not report to Plaintiff the
specific month of the increase in household income, Plaintift was justified in this case in
retroactively adjusting the effective date of the monthly rent increase to the beginning of the
annual re-determination period, namely July 1, 20187

Pursuant to the Regulations, if a tenant fails te disclose in a timely manner pertinent
information which would increase net houschold income, upon request, the tenant must pay the
balance of rent which otherwise should have been paid, along with interest on such balance. See
760 C.M.R. 6.04(8). In this case, Defendants failed to disclose additional income that increased
the household income by 10% or more in a timely manner, Therefore, Defendants are obligated
to pay the balance of rent which they would have paid had they disclosed Senh’s income in a
timely manner, The next question is: what is the amount of rent that Defendants would have paid

had the income been timely disclosed.

' Defendants claim that Hi's fack of proficiency in the English language, combined with Ms, Moran not explaining
provisions in the lease, is a valid defense to the requirement. However, Hi signed the lease, and “in the absence of
deceit on the part of the defendant. even though not undersianding their purport and ignorant of the English
language.” he is bound by its terms. Paulink v. American Exp Co. 265 Mass. 182, 185 (1928) (citations omitted).
2 The Court is not moved by Defendants’ argument that the effective date of the rent increase should be delayed
because Plaintiff did not review their tax return for several months afier it was dropped off. The Court does not hold
Plaintiff to a standard of reviewing financial documentation owiside of the annual re-determination timeline when it
is not known that the documentation included a change in income that would require an interim re-determination,
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2. Amount of Rent Increase

The Massachusetts legisiature has determined that “the policy of this commonwealth [is]
that each housing authority shall manage and operate decent. safe and sanitary dwelling
accommaodations at the lowest possible cost, and that no housing authority shall manage and
operate any such project for profit.” G.L. ¢. 1218, § 32. In a similar fact pattern as exists here,
the Massachusetts Appeals Court has held that this provision (and a separate provision in Section
32 indicating that cost is determined by evaluating the unit, not 1o the project as a whole)
precludes a housing authority from charging an amount in excess of fair market rent unless
specifically authorized. Northampton Hous. Auth, v. Kahle, 74 Mass. App, Ct. 559 (2009);
accord Ware Hous. Auth. v. O'Connell, No. 03-SP-04455 {Mass. Housing Ct., W. Div., Feb. 10,
2003) (Fein, J.) (holding, generally, that if a state public housing tenancy has been terminated,
and the housing authority subsequently discovers that the rent should have been higher based on
unreporied income, the back-charge amount may not exceed the fair rental value of the
premises). There is no evidence here that Plaintiftf was specifically authorized to charge rent in
excess of fair market rent. Accordingly. the Court determines that. in applying the retroactive
rent increase to July 1, 2018, Plaintiff should have charged Defendants the fair market rent for
the Premises rather than the amount calculated as a percentage of the family income.’

At trial, neither party introduced expert testimony as to the fair rental value of the

Premises. Defendants offered a stipulated exhibit of the HUD USER FY2019 Fair Market Rent

% This conclusion is further bolstered by the language in the Regulations that requires tenants to pay the fair value of
use and cecupancy (but no less than the rent in effect at the time of termination) if they fail to vacate after
termination of the lease. See 760 CMLR. 6.04(2)b).

5 W.Div.H.Ct. 5



Documentation for Springfield, MA Metro Area that shows fair rental value for a two-bedroom
apartment in 2019 10 be $1.061.00." Based on the evidence and testimony, the Court finds that
for purposes of this case, the fair rental value for the Premises is $1.061.00.

In light of this finding. the following chart shows the amount of rent that should have
been charged for each of the relevant months based on fair rental value, along with the amount

actually paid for each month.

MONTH RENT PAYMENT BALANCE
July 2018 $1.061.00 $948.00 $113.00
August 2018 $1,061.00  $948.00 $226.00
September 2018 $1.061.00  $948.00 339.00
October 2018 $1,061.00 $948.00 $452.00

November 2018 $1.061.00 $948.00 $365.00
December 2018 §1.061.00  $948.00 $678.00

January 2019 $1.061.00 $948.00 $791.00

February 2019 $1,061.00 $948.00 $904.00
March 2019 $1,061.00  5948.00 $1,017.00
April 2019 $1,061.00  $948.00 $1,130.00
May 2019 $1,061.00  $948.00 $1,243.00
June 2019 $1,061.00 $948.00 $1,356.00

July 2019 $1.061.00 $1.843.00 $574.00
August 2019 $1.061.00 $1.843.00 -$208.00

Based on the foregoing, the Court finds that. although Defendants failed to report timely
the additional household income, and although their failure to report timely authorized Plamtiff
to adjust the rent retroactively to July 1, 2018. Defendants do not owe any additional rent to

Plaintiff.

 Plaintiff contensds that the HUD FY 2019 guidelines do not apply because the Premises are subject to state, not
federal, subsidy guidelines. Nonetheless, the Court has no reason to believe that the FIUD guidelines are nota
retiable indicator of fair market rent. Moreover. even though the jssue of fair rental value was well known at the
time oftral. Plainiiff did not offer any evidence in its post-triaf brief 10 suggest a different fair rental value,
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

HAMPDEN, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. [8H79SP04249
ROSEMARY THOMAS,
PLAINTIFF
N ORDER

ATESHA JAWANDO ET AL,

DEFENDANTS

This matter came before the Court on November 4, 2020 for a Zoom show-cause hearing
on Defendants’ complaint for contempt. Both parties appeared through counsel. After reviewing
the verified complaint and its exhibits. and following hearing, the Court finds clear and
convincing evidence that Plaintiff disobeyed a clear and unequivocal order by this Court dated
lune 4. 2019 by selling the subject property without leave of Court or agreement of parties.

Civil contempt can be a means of securing for the aggrieved party the benefit of the

Court’s order. See Demoulas v Demoulas Super Markets. Inc.. 424 Mass. 301, 365 (1997). In

this matter, Defendants have already secured the benefit of the Court’s order by virtue of a
trustee process attachment issued by the Court on or about October 14, 2020, The Court
determines that no further Court action is required at this time to secure for Defendants the
benefit of the Court’s order that Plaintiff not sell or encumber the subject property without leave
of Court or agreement of the parties.

In order to compensate Defendants tor legal expenses and costs mcurred as a

consequence of Plaintiff™s violation of the Court order, the Court shall award reasonable

5 W.Div.H.Ct. 45



attorneys” fees and costs to Defendants relating directly to the contemptuous conduct.
Defendants” counsel shall serve upon Plaintiff's counsel an affidavit of attorneys’ fees and costs,
along with supporting documentation within fourteen days. and upon receipt Plaintiff"s counsel
shall have fourteen days to serve any opposition. Defendants’ counsel shall then submit the
atfidavit and any opposition to the Court for consideration on the papers.
SO ORDERED.
/6 [20

(Janatt / -

i

Ighathan J. Kane
First Justice
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 20-SP-1103

LUMBER YARD NORTHAMPTON LIMITED
PARTNERSHIP,

Plaintiff,

V. ORDER

KELLI HUDSON,

Defendant.

This matter came before the court for trial on November 4, 2020 and a written
decision was issued on November 5, 2020. In accordance with the court’s order, the
parties were provided an opportunity to discuss possible resolutions to their case and to
report back to the court for further hearing on November 13, 2020. After said hearing,

the following order shall enter:

1. Judgment shall enter for possession for the plaintiff landlord for the reasons

stated in the November 4, 2020 order.

Page 1of 3
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. Issuance of the execution shall be stayed in accordance with the terms of this
order.

. The tenant shall under no circumstances allow her dog Roxy to be housed,
visit, stay, or enter the premises including any and all common areas of the
Lumber Yard apartments.

. The defendant tenant shall FORTHWITH provide the landlord and the court
with an affidavit from the tenant's family member(s) who are taking care of the
tenant's dog Roxy. Said statement(s) shall verify that said caretaker(s) fully
appreciate that so fong as the tenant resides at the Lumber Yard apartments
(premises), she is not allowed to have Roxy visit or stay at said premises.
The statement shall also indicate clearly that the caretaker(s) are able to keep
and take care of the dog during the entire duration that the tenant lives at the
premises.

. Given that the basis for this eviction stems from the tenant’s dog attacking
another dog at the premises (and thereafter, the tenant's housing of the dog
after being ordered not to), and given that the dog is now not at the premises
and is not even allowed to visit, and given the ongoing COVID pandemic, the
court will stay the issuance of an execution to allow the tenant an opportunity
to safely relocate.

. During said stay, the tenant shall diligently search for alternate housing and
shall maintain a log of such search efforts and provide same to the landlord
and to the court bi-weekly with a report due on December 1, and December

14, 2020. This log shall indicate each place for which the tenant inquired and
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the status of that inquiry. For any such places for which the tenant completed
an intake or application, copies of same shall be provided with the log.

7. This matter shall be scheduled for review on December 15, 2020 at 10:00
a.m. The Clerks Office shall provide instructions on how to participate in said

hearing by Zoom.

So entered this [ 7 M day of //\v/ v J At fog.2020.

]

21
Robert Fields, Associate Justice ,ﬂ’b‘"

“'.=:ﬂ“-‘-t§
— \V‘—}
]
)

Cc: Caitlin Castillo, First Assistant Clerk Magistrate
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Based on the testimony of Plaintif"s health agent. Earl Mottt and Defendant Phibbs, and
atter reviewing the photographs submitted at trial, the Court finds clear and convincing evidence
that Defendant Leonard has disobeyed the requirements set forth in paragraph number 3 of the
Agreement for Judgment. but the Court does not find clear and convincing evidence that Defendant
Leonard has disobeyed the requirements set forth in paragraphs 4 and 5 of the Agreement for
Judgment.

With respect to paragraph 3. Defendant Phibbs does not dispute that he failed to provide
proof to Plaintift by October 13, 2020 that any and all vehicles at 3 Jennifer Lane. West
Stockbridge, Massachusetts (the “Property™) are lawfully registered. He claims he has the necessary
registrations but sent them to his lawyer and overlooked the requirement that they be provided to
Plaintift. Through counsel. he represented 1o the Court that he would email copies of the
registrations 10 the Town immediately. Rather than enter a finding of contempt and have Defendant
Phibbs purge the contempt immediately. the Court will delay a finding of contempt and allow
Defendant Phibbs until the end of business on November 24, 2020 to provide the registrations to the
Town. His failure 1o do so. or his failure to remove any vehicles for which he cannot provide proofl
of registration, shall result in a finding of contempt.

With respeet to paragraph 4, the Court heard testimony regarding delays in installing the
shed and removing the then-existing shed/tent. but Mr. Moftatt acknowledges that the shed has now
been erccted, and he did not allege that the old shed was still present. Based on the testimony and
evidence, the Court finds that Defendant Phibbs has substantially complicd with the requirements
set forth in paragraph 4. Given that the purpose of civil contempt is 10 induce compliance rather
than impose punishment, the Court does not tind Defendant Phibbs in contempt of paragraph 4 of

the Agreement for Judgment.
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COMMONWEALTH OF MASSACHUSETTS

THE TRIAL COURT
HAMPDEN, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 20H79CV00482
BIANCA MARTINEZ, )
)
PLAINTIFF )
)
V. ) ORDER
)
CHICOPEE VILLAGE TOWNHOMES, )
SHARON BYRD, ET AL. )
)
DEFENDANTS )

This matter came before the Court on December 10, 2020 on Plaintiff’s motion to enforce
a Court agreement of the parties dated September 11, 2020 against Defendant Byrd (“Ms.
Byrd”). Plaintiff and Ms. Byrd appeared and represented themselves; Defendant Chicopee
Village Townhomes (“Landlord™) appeared through counsel.

Plaintiff has previously filed motions to enforce the Court agreement. She now contends
that Ms. Byrd has continued to interfere with her peaceful enjoyment of her home, particularly
by playing loud music. Ms. Byrd claims that she has to turn up her music because Plaintiff’s
music is too loud. Both Plaintiff and Ms. Byrd have many numerous complaints to the Landlord
and to the Chicopee Police Department. Landlord represents that Plaintiff has agreed to a transfer
to a different unit and Landlord is prepared to permit the transfer as soon as December 15, 2020,
but that the Holyoke Housing Authority cannot schedule an inspection of the new unit, which is
required by the terms of Plaintiff’s subsidy, until the end of the month, thereby delaying the
transfer until January 1, 2021.

Based on the foregoing, the Court orders as follows:
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1. Given the volume of complaints to both Landlord and the Chicopee Police
Department, which takes up valuable time and resources that could be put to better use, the Court
encourages the Holyoke Housing Authority to prioritize this matter and expedite the inspection
so that the transfer can occur as soon after December 15, 2020 as possible. Landlord, in its
discretion, may implead Holyoke Housing Authority if it believes a Court order would facilitate
an expedited inspection.

2. Until such time as Plaintiff has moved to a new unit, Plaintiff and Ms. Byrd are
ordered as follows:

a. Not to play music between the hours of 10 p.m. and 8 a.m.;

b. At all other times, to maintain a low volume of music so that it cannot be
heard outside of the walls of their respective units;

c. Have no contact with one another, including in person communication,

electronic communication or through social media platforms;

SO ORDERED, this __ day of December, 2020.

Jonathan J. Kane
First Justice
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 20-CV-693

MILTON WOODIE,

Plaintiff,

ORDER

NIKITA PERKINS and MATTHEW DYER,

Defendants.

After hearing on December 10, 2020 on the plaintiff's complaint for injunctive
relief, at which the plaintiff appeared with counsel and the defendant, Nikita Perkins,

appeared pro se, the following order shall enter:

1. 1find the testimony of the tenant credible that she and Mr. Dyer have resided
at the premises, located on the first floor of 294 St. James Avenue in

Springfield, Massachusetts, since August, 2019.
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2. | find that they created a tenancy at the premises, paying rent to the plaintiff's
brother Calvin and that the plaintiff either gave express authority to Calvin to
enter into this tenancy from its commencement going forward of or
acquiesced to said tenancy at some point in time.

3. Accordingly, having found that the defendants are tenants, the plaintiff's
remedy to dispossess them must be in a manner consistent with G.L. ¢.239
and the use of Summary Process.

4. As such, the plaintiff's motion for injunctive relief is DENIED.

So entered this day of , 2020.

Robert Fields, Associate Justice
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