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ABOUT
This is an unofficial reporter for decisions issued by the Western Division Housing Court. The
editors collect the decisions on an ongoing basis for publication in sequentially numbered
volumes. Presently, this unofficial reporter is known as the “Western Division Housing Court
Reporter.” Inasmuch as the reader’s audience is familiar with this unofficial reporter, the reader
is invited to cite from these decisions by using the abbreviated reporter name “W.Div.H.Ct.”
WHO WE ARE
This is a collaborative effort by and among several individuals representative of the Court, the
local landlord bar, and the local tenant bar:
Hon. Jonathan Kane, First Justice, Western Division Housing Court
Hon. Robert Fields, Associate Justice, Western Division Housing Court
Hon. Michael Doherty, Clerk Magistrate, Western Division Housing Court
Aaron Dulles, Esq., Massachusetts Attorney General’s Office1
Peter Vickery, Esq., Bobrowski & Vickery, LLC
Messrs. Dulles and Vickery serve as co-editors for coordination and execution of this project.
OUR PROCESS
The Court has agreed to set aside copies of all its written decisions. Periodically, the editors
collect and scan these decisions, employing commercial-grade “optical character recognition”
software to create text-searchable PDF versions. On occasion, the editors also receive copies of
decisions directly from advocates, which helps ensure completeness. When the editors have
gathered a sufficient quantity of pages to warrant publication, they compile the decisions, review
the draft compilation with the Court for approval, and publish the new volume. Within each
volume, decisions are assembled in chronological order. The primary index is chronological, and
the secondary index is per-judge (or clerk). The editors publish the volumes online and via an email listserv. Additionally, the Social Law Library receives a copy of each volume. The volumes
are serially numbered, and they generally correspond to an explicit time period. But, for several
reasons, each volume may also include older decisions that had not been available when the prior
volume was assembled.
EDITORIAL STANDARDS
In General. By default, decisions are included unless specific exclusion criteria are met.
Exclusion criteria are intentionally limited, and the editors have designed them to minimize any
suggestion of bias for or against any particular litigant, type of litigant, attorney, firm, type of
case, judge, witness, etc. In certain circumstances, redactions may be used in lieu of exclusions.
Exclusion by the Court. The Court intends to provide the editors with all of its decisions except
those from impounded cases and those involving highly sensitive issues relating to minors—the
latter being a determination made by the Court in its sole discretion. The Court does not provide
decisions issued by the Clerk Magistrate or any Assistant Clerk-Magistrate. Additionally, the
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Court does not ordinarily provide decisions issued as endorsements onto the face of motion
papers. The Court retains inherent authority to withhold other decisions without notice.
Exclusion by the Editors. The editors will exclude material if one or more of the following
specific criteria are met:
1. Case management and scheduling orders.
2. Terse orders and rulings that, due to a lack of sufficient context or background
information, are clearly unhelpful to a person who is not familiar with the specific case.
3. Orders detailing or discussing highly sensitive issues relating to minors, mental health
disabilities, specific personal financial information, and/or certain criminal activity. As
applied to decisions involving guardians ad litem or the Tenancy Preservation Program,
this means those decisions are not automatically excluded by virtue of such references
alone, however they are excluded if they reveal or fairly imply specific facts about a
party’s mental health disability.
The editors make their decisions by consensus, applying their best good faith judgment.
In certain circumstances, the editors will employ redactions during this process.
In certain circumstances, the editors may elect to confer further with the Court before
deciding whether to exclude a decision based on references to confidential information (e.g.,
information relating to minors, medical records, domestic-relations matters, substance use, and
guardian ad litem reports) that might lead to the public disclosure of private facts. If the editors
or the Court chose to exclude a decision after such a review, the editors will revise the exclusion
criteria to reflect the principles that led to that determination.
The exclusion criteria and the review criteria will undoubtedly grow, change, and evolve
over time. The prefatory text of each volume will reflect the most recent version of the criteria.
Final Review. Prior to publication of any given volume, the editors will submit the draft volume
to the Court for a final review to ensure that it meets the editorial standards.
PUBLICATION
Volumes are published in PDF format at www.masshousingcourtreports.org. We also have a
listserv for anybody who wishes to receive new volumes by e-mail when they are released.
Those wishing to sign up for the listserv should e-mail Aaron Dulles, aaron.dulles@mass.gov.
SECURITY
The editors use GPG technology to protect against altered copies of the PDF volumes. Alongside
each volume is another file with Aaron Dulles’s digital signature of authentication. Readers may
authenticate each volume using freely available GPG software. In addition to the PDF volume
and its accompanying signature file, the reader will need Aaron Dulles’s “public key,” which can
be found by searching his name on keyserver.pgp.com. The key is associated with the e-mail
address dulles@jd11.law.harvard.edu, and it has the following “fingerprint” identifier:
0C7A FBA2 099C 5300 3A25 9754 89A1 4D6A 4C45 AE3D
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CONTACT US
Comments, questions, and concerns may be raised to any person involved in this project. Out of
respect for the Court’s time, please direct such communications at the first instance to Aaron
Dulles (aaron.dulles@mass.gov) and/or Peter Vickery (peter@petervickery.com).
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This swnmary process action was before th~ Court via loom for a bench trial on August

18, 2020. The parties, alt of whom are reprt!sented by counsel, stipulate to the following facrs:
l.

Defendants occupied a subsidized unit O\med and operat~d by the West

Springfield Housing Authority (··Plaintiff') at 3 Birth Park Circle, West Springfield.

Massachusetts (the '·Premises'') from July 13, 20 f 8 to
2.

August 3 J,

'.;0 I9.

Defendants have been tenants of Plaintiff (at one or more different apartments)

since on or before 2001.
'l.

Defendant Se-nh Wang (''Senh'') became employed prior to August 2018.

4.

Ddendanl Hi T. Waog ("Hi'') is the only signatory of a lease dated July 13. 2018.

5.

Defendants colleclively paid rent of $948.00 per month from July 13, 2018

through June 30. 2019 and paid $1,843.00 per month fbr July 2019 and A\.1gust 2019.

1
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After trial. based on all the credible testimony and evidence presented and the reasonable
infcrencl!s drawn therefrom, the Court finds, rules and orders as folfows:

A. Additiortal Factual Find_!..!}g;i
Each \-ear of Defendants' [enanc,,. Plaintrfl: in accordance with Massachusetts law, re-

J

•

<lettrm incd Det~ndanls' montJity t1ent. As part of that process, Defendants signed papen,., ork
certifying their household composition and household income. With respect to their annual re-

<letcnnination in Ju11e 2018. Oefemlants· reported that their household income.· was anticipated to
be $42. 744 for 1he year. Plaintiff set their monthly rent ru $948.00 based on the reponed income.
After graduating ~ollege in 2016 and working pa11-time for a period of time, Senh v,as
hired into a full-time position in late 2017. Senh's wages as a full-time employee caused
Defendants' household income to increase by approximate!), $40~000 for the 2018 calendar year.

Defendants did not disclose Senh · s income ro Plaintiff at any time prior to subm illing the
family's 2018 tax returns to Plaintiff, which occurred sometime between February 27.2019 and
May 2019 (the exact date is not rele\!rtll't to this decision), Al no time after sub111 it ting the 2018
tax returns did Defendants noti(y Plaintiff that the tax returns showed a significant increase in
household income for 2018.
During the 20J9 re-determination process due in June 2019, Sabrina Moran, a state
program coordinator employed b) Plain-ti~ calculated that, after accounting for Senh's income,
Defen<.lams· new rnonthly rent would be $1.843.00 effcciivt July I. 2019. This figure ,vas
derived by cakutating 27% of the household net income (Plaintiffs Exhibit 17). Dcfendams,
who had paid $948.00 each month through June 20 19. paid the higher rent amount of$ l .&43.00

2
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for the months of'July 2019 and Augt·tst 2019 befofe vacating the Premises and moving to private

housing.
0. Rulings of Lm,v

I. Regorting income and Rent Increase
Pursuant to th~ Massachusetts Departm~nt of Housing and Community Development

regulations apphcable to local housing authorities ("Regulations"). a housing authority ··shafl r\!~
determine each tenant's monthly rent once annually to be effective on a specific re-determination
date which shall be the first day of a month. This re-de-termination date should be the same each

)ear. 1' 760 Cfv1.R. 6.04(4)(a). 111 this case, the re-deterrnination occurred in June and changes to
monthly rem went into effect as uf July l. The Regulations further provide:

ff in ~my month the monthly gross household income of a tenant household
incre~ses by 10% or more from Lhe amount contained in the most recent notice of
rent as (r~}dctermined by the (licensed housing authority]. the tl!nant shall rcpo_n_
any such increase, including any changes in income, exclusions and deductions.
The tenant shall report the increase to the Picensed housing amhority] by the
seventh day of the rnonth following the month in which the increase occurred.
(emphasis added)

Jd. at § 6 .04(5 J(a). Defendants· lease mirrors the Regulations, mandating thur when gros-;
monthly household income increases by more than I 0%. ii ·'shall rectnire a rent r·edetcrmination

by !,the Housing Authority], and f D1-:fondunlsl shall report any Sllch increase ... to [the Housing

Authority] by the sevcrnh (710) day of Lhe month foHcwing the increase together with
authorization for vetifkation:· Plaintiff's Exhibit 14, Section JV.fl.

Senh·s additional income y..as not included as part of the June 2t)J8 rent re-determination
becausl.'! Defendants did not report an increast: in income from the previous year. When Se-nh 's

wages caused the household income to increase by more than l 0%). Dtfcndants had an obligation

3
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to inforrn Pia inti ff of the income increase by the sevcmh day oflhe month following when the
increase <Jccurre<l. 1 Pursuant to the Regulations, ·'in addition Lo its other remedies, the [Housing

Aulhority 1, upor1 discovery that increased rent was due. shall make ·the effective datt! or the
increase in rent retroactive to the ftrst d~y of the second month following the jncrease in
income." 760 C.M.R. 6.04(5)(a) (third para.). Because Defond~1nt.s' did not report to Plaintiff 1hc

specific month of the increase in household i.ncome, Plaintiff was justified

rn this case in

retroactively adjusting the effective date of the monthly rem increase to 1he beginning of the
annua l re-determination period, namely July l, 2018.2

Pursw.rnt to the Regulations, if a tenm1t fails to disclose in a timely manner pertinent
information whi<.:h would increase net household jncome. upon request, the tenant must pay tJ1e
balance of rent which otherwise should have been paid, along with interest on such balance. See
760 C.M.R. 6.04(8). ln this case. Defendants faitcd to disclose addhiona l income that increased

the household inco111.e by I0% or more in a timely manner. Therefore, Defendants are obligated
to pay the bafance of rent which they woul d have paid had they disclosed Senh's income in a

timely manner. The next question is: what is the amount of rent that Defendants would bave paid
had the income been timely disclosed.

clai m that Hi's lack of proficiency in the English language, combined with Ms. Moran not explaining
provisions in the !ease, is a valid defense to the requirement. How·ever. Hi signed the lease, :ind "in Lhe abseace of
deceit on the part t}f the defendant, even though llOt w1dcrs1andi1.1g their purport and ignorant of the English
langua~c," he is hound by its terms. Paulink r . .1merican £xp Co, .165 Mass. l S2. l 85 (1n8) (citations omitted).
iThe Coun is not moved by Defendants· llrgtm1t•nt th11t the ~ffective date of the rent increase should be ddnyed
bccausl' Plaintiff did not review theirrnx re.tum for sevcraf months after it wos dropped nff. ·1 he Court does not hvld
Plaintiffto a stan<lard ofn::viewing financial documen1atit~n ou1si<le of the annuai re-deterrninarion timclinc when it
is nor known that the documentation included a change in income that ,.vo11ld require an interim re~determination.
1 D.efondants

4
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2. Amount of Rent Increase

The Massachusetts legisla,ure has determined that ··the policy of this commonwealth fisl
that each housing authority shall manage and operate decent, safr and sanitary dwelling

accommo<lations at the lowest possible cosL, and that no housing authority shall manage and
operate any such project for profit." G.L. c. 121 B. § 32. In a similar fact pattern as exisu here,
the Massachusetts Appeals Court has held that 1his provision (and a separate provision in Section
32 indicating that c-0st is determined by evaluating the unit. not to the project as a whole)
precludes a housing authority from charging an amount in excess of fair market rent unless
specifically authorized. Northampton Hous. Auth v. Kahle. 74 Mass. App. Ct. 559 (2009);
accord Ware Hou:;. Auth v. O'Connell, No. 03-SP-04455 ( Mass. llousing Ct .. W. Div., Peb. I 0,
2005) (frin. J .) (holding. generafl)\ that if a state public housing tennncy has been terminated,

and the housing authority subsequently discovers that the rent should have been higher based on
unreport~d income. the back-chafge amount may not exceed the fair rental value of the
premises). There is no evidence here that Pl aintiff was spec! ficaHy authori?.ed
excess

or fair market rent

LO

charge rent in

Accordingly. the Court dctennines thnt, in applying the retroactive

rent increase to July I, 20 18. Plaintiff shoit!d have charged Defendants the fair market rent for

the Premises rat11er than the amount calculated as a percentage of the ll1mily incomc. 3
At triaL neither party introduced experi test imony as to the fair 1-ent~I value oftht:

Premises. Defendants offered a stipulated exhibit of the HUD USER FY20 r9 Fair Market Rent

~ ThiS- conclusion

is further bolstered by the language in the Regulations lhar requires t..:nants to pay the fair value of
use aud occ\lpancy (but no less than the rllnl in effect at the time oftcnnination) if they fai l to vacate af:ter
tetmination of the lease. See 760 C.~LR. 6.04(2)(b).

s
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Documentation for Springfield. MA Metro Area that shows fair rental vnfue for a t\.VO·bedroom
apartment in 20 I 9 to be $1.061.00.4 Based on rhe evidence and testimony, the Court finds that

for purposes of this case. the fair rental value for th\! Premises is $1.061 .00.
ln light of this finding, the following chart shows the amount of rent that should have
been charged for each of the relevant months based on fair rental , alue. along \Vith the amount

actually paid for each month.
"M ONTH
Juty20J8
August 2018
September 2018

October 2018
November 2018

December 2018
fa11uary 20 l 9
February 20 l 9

RENT
$11061 .00
$1.061 .00
$L06l.OO
$1.06I.00
$L06l.00
$1 ,061.00
$1.06LOO

$1 1061.00

March 2019

$1 .061.00

April 2019

$1,061.QO

May 201.9
June 2019
July 2019
Au.gusc 20 l 9

$ l ,0(-i l.00

$1 ,061.00
$1.061.00
$1.061.00

PAYMENT BALANCE
$948.00
$948.00
$948.00
$948.00
$948.00
$948.00
$948.00
$948.00
$948.00
$948.00
$948.00
$948.00
$[,843.00
$1.843.00

$113.00

$226.00
$339.00
$452.00
$565.00
$678.00
$791.00
$904.00
$l ,Ol7.00
$1,130.00
$1,243.00
$1,356.00
$574.00
-$208.00

Based on the foregoing, the Court finds that, although Defendants failed to report timely
the additional ill1uschold income. and although thetr foilurt! to report time!} authorized Plaimiff
to adjust the rent retroactively to July I, 2018. Defendants do not. O'A e any additional rent to

Plaintiff.

Plaintiff contends that the HUP FY 20 l 9 guidelines do not apply because tht Premise, are subjec:t to state, n-ot
federal, subsidy guidelines. Nonetheless.. the Court h::is no reason to believe that tht: HUD guideline~ arit 11\)! a
re foible indicator of fuir market rent. ~ k>rco, er. even thougj, the issue ti f fair rental value
well known at rhc
tirrtt" oftrrnL Plaimiff dld nor offer any evidence 111 its post-irial briefm 5uggl!st a different f-air rental valt1c.
4

,vas
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Accordingly, it is hereby ORDERED that judgment shall enter for Defendant.

SO ORDERED.

C\ \\1\ 1,6(0
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COMMONWEALTH OF MASSACHUSETTS
WESTERN DIVISION, SS.

HOUSING COURT
DEPARTMENT OF
THE TRIAL COURT
CIVIL ACTION
No. 18-CV- 1060

CITY OF SPRINGFIELD
CODE ENFORCEMENT DEPARTMENT
HOUSING DIVISION,
Plaintiff

v.
COBB REALTY TRUST (owner) .
SISTERHOOD ON THE MOVE, INC. (indispensable party),
TOORAK REPO SELLER I TRUST (mortgagee),
TRIUMPH CAPITAL PARTNERS, LLC (mortgagee),
VICTORIA CAPITAL TRUST (mortgagee), and
CHERYL BONNER (tenant)
Defendants
Re: Premises 63 Mulberry Street, Springfield, Massachusetts
After a bearing on September 28, 2020 for which a representative of the Plaintiff, CHERYL
BONNER, and VICTORIA CAPITAL TRUST appeared, and for which COBB REALTY TRUST,
SISTERHOOD ON THE MOVE, INC., TOORAK REPO SELLER I TRUST, and TRIUMPH
CAPITAL PARTNERS, LLC did not appear, the following order is to enter without objection by the.
appearing Defendants:
1. Defendants COBB REAL TY TRUST and CHERYL BONNER are hereby ordered to clean the

exterior of the property at .the above said premises of all trash, litter, debris, household items and
overgrowth FORTHWITH, and in any event no later than October 2, 2020 at 9:00 a.m. and to
maintain the property as clean of all litter, trash, debris, household items, and overgrowth until
the condemnation is lifted or with leave of court.
2. Defendants COBB REALTY TRUST and CHERYL BONNER hereby ordered to board and
.secure the main building on the property in accordance the U.S. Fire Administration National
Arson Prevention Initiative standards, FORTHWITH, and in any event no later than October 2,
2020 at 9:00 a.m. and to maintain the property as boarded and secured to those standards until
the condemnation is lifted or with leave of court.
3. Defendants COBB REALTY TRUST and CHERYL BONNER hereby ordered to board and
secure the carriage house on the property in accordance the U.S. Fire Adm_inistration National
Arson Prevention Initiative standards, FORTHWITH, and in any event no later than October 2,
2020 at 9:00 a.m. and to maintain the property as boarded and secured to those standards until
the condemnation is lifted or with leave of court.

5 W.Div.H.Ct. 8

4. If the Defendants fail to comply with any of Paragraphs one (1), two (2), or three (3) of this order
the Plaintiff shall be allowed access to the above mentioned property, in its sole discretion and
dependent upon funding, to clean the exterior of the property of all iitter, trash, debris, household
items, and overgrowth; to board and secure the carriage house to the U.S. Fire Administration
National Arson Prevention Initiative standards; and/or board and secure the main building on
the property to the U.S. Fire Administration National Arson Prevention Initiative standards.
This order shall remain in effect for the next twelve (12) months. The City can enter to clean the
exterior of property as often as necessary to maintain the property as clean of all litter, trash,
debris, household items, and overgrowth, as well as to re-secure the carriage house and/or main
building at the property to the standards of U.S. Fire Administration National Arson Prevention
Initiative.
5. The Plaintiff shall be allowed to place a lien against such property, duly recorded in the Hampden
County Registry of Deeds, to recover any and all reasonable costs associated with cleaning the
exterior of the property, plu~ the costs of filing such lien.
6. A copy of this order shall be filed in the Hampden County Registry of Deeds, and shall constitute a
lien ~gainst the property for p~yment of such costs incuned pursuant to paragraphs four (4) and
five (5) of this order, together with the filing fee for filing such lien.
7. The Plaintiff shall inspect to verify compliance with this order on October 2, 2020 between 9:00
a.m. and 4:00 p.m.
8. Upon the Plaintifrs boarding and securing the main dwelling at the property, the Plaintiff shall
coordinate with CHERYL BONNER, through counsel, for arrange access to the property during
daylight hours for purposes of retrieving personal possessions. Said access shall be provided
within two business days of the request.

~

so entered this a.9

day of ~ - * ~ ~ 0 2 0 .

J. Kane, First Justice
estern Division Housing Court

5 W.Div.H.Ct. 9

COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT
HAMPDEN, ss.

32 BYERS STREET, INC.,
PLAINTIFF
v.

CYNTIDA JOHNSON,
DEFENDANT

HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. l 9H79SP005075
)
)
)
)
)
)
)
)
)

ORDER

This matter came before the Court for a Zoom hearing on Plaintiffs motion to levy on
the execution. 1 Both parties appeared, as did representatives of Greater Springfield Senior
Services, Inc. ("GSSSI") and the Tenancy Preservation Program ("TPP").
Based on representations from

, the
Court will not lift the stay on use of the execution at this time. Instead, after hearing, it is
ORDERED that:

l.

Plaintiffs motion to levy on the execution is DENIED without prejudice.

2.

Defendant shall

. To satisfy these requirements, she shall accept assistance from GSSSI and any other
providers arranged by GSSSI and shall follow their recommendations. Because GSSSI has

1

This matter has been deemed an "essential" eviction and is therefore issuance of an execution is not prohibited
under Chapter 65 of the Acts of 2020.

5 W.Div.H.Ct. 10

determined that Defendant appears to have decisional capacity and understands the risk of noncompliance with Court orders,2 if Defendant fails to cooperate with these services without good
cause, and if the lack of cooperation has a material adverse effect on
, the Court will entertain a renewed motion to levy on the execution.
3.

TPP agrees to communicate with

the Court on the progress made by

and, prior to the next hearing, report to

and the extent to which Defendant cooperated with

services offered to her.
4.
.
5.

The parties shall return for a status review on Octobert ~ ~o at

SO ORDERED.

JJ:DOa. fr).

/t::t:-

First Justice

2

Based on responses to questions posed by the Court during the hearing, it also appears to the Court that Defendant
is aware of the nature of the proceedings against her and the consequences of continued non-compliance.

5 W.Div.H.Ct. 11

COMMONWEALTH OF 1'v1ASSACHUSETTS
THE TRIAL COURT
HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 20H79cv000340

HAMPDEN , ss.

MEGGAN MEREDITH ,

PLAINTIFF

)
)
)
)

".

)

FRANK HOUSEY,

)

ORDER

)

DEFENDANT

)
)

This matter came before the Cou11 for an in-person hearing on Plaintiffs request for an
emergency order that Defendant reinstate her housing and reimburse her for expenses incurred as
result of being displaced due to a bed bug infestation. Defendant contends that Plaintiff
abandoned the premises and that he has no obl igation to rehouse her. Both parties 1,,vere self
represented. The Court treats Plaintiffs motion as one for a preliminary injunction.
The standard for issuance of a preliminary injunction requires that Plaintiff show a
likelihood of success on the merits and a substantial risk of ineparable harm in the absence of
injunctive relief. The Court must then balance the risk of hann to the moving party against any
similar risk of harm to the opposing party by the granting of the injunction. See Packaging Indus.
Group. Inc. v. Cheney, 380 Mass. 609. 617 ( 1980). For the reasons stated below. the Court finds
that Plaintiff has failed to satisfy the standard for issuance of a preliminary injunction.
Based on th~ evidence and testimony of the parties at the hearing, the Court finds that

Plaintiff rented one bedroom in a four-bedroom house located at 32 Green Street. Springfield.
Massachusetts (the "Property''). ln July 2020. the Property was condemned by the City of

5 W.Div.H.Ct. 12

Springfield as a result of a bed bug infestation. Plaintiff was ordered to vacate. Defendant paid
for Plaintiff to stay in a hotel fo r a period of rime and provided a daily stipend for food. The
pat1ies agree that Plaintiff returned to the Property \,vhen the condemnation order was Ii fted in
mid-July 2020, but they disagree as lo how long Plai ntiff remained at the Property thereafte r.
Plaintiff claims she returned on July 16. 2020 and lived at the Property continuously
through the end of August 2020. but for a few days ,;,.,hen she stayed with fri ends. She asserts that
she then left for a few weeks to stay at an Airbnb (also in Springfield) to be nearer her son. and
that when she returned to the Property on September 22. 2020, she fou nd a man occupying her
room and all of her belongings gone. Pia inti ff submitted Airbnb receipts shmving a rented room
for two nights. along with some text messages indicating an extension of the rental outside or
Airbnb. The Court finds the documentation provided by Plaintiff to be more consistent with a
decision to relocate than a short-tern, vacation. Pia inti ff had no admissible ev idence

Lo

support

her position that Defendant knew she was on vacation and intended to return to the Property .
Detendant asserts that Plaintiff stayed only a few days after the condemnation was lifted
and that she packed up her belongings and placed them in a friend· s car. He testified that she did
not return to the Property again for approximately two months, when she demanded to have her
room back. Defendant claims that he spoke to Plaintiff at one point to ask how she liked her new
place. and that Plaintiff said that it was okay. Michael Provost and Robert Dixon. each of whom
rented a different bedroom at the Property. gave testimony consistent wit h that of Defendant. 1
Mr. Provost further explained that Plaintiff rented the room furnish ed, so the onl y items she had
to move were her clothes.

1

Gwendolyn Scruggs also testi fied, but she was lacking first-hand knowledge and the Coun disregards her
testimony altogether.

5 W.Div.H.Ct. 13

Based on the testimony. and considering the evidence presented. the Court finds that
Plaintiff fa iled to demonstrate a likel ihood of success on the merits of her claim that Defendar
continues to have a duty to provide her with housing. To the contrary. the evidence shows lha
Defendant is likely to demonstrate at trial that he had a good faith basis to belie\'e Pl ainti ff
abandoned her room at the Property and moved to another location. Accordingly. Plaintiff's
motion fo r an emergency order is DENIED. 2

so ORDERED.

I)/z.

/ I,

6

.l

2

If Plainti ff seeks monetary damages related to the condemnation or otherwise. she must amend her plead ing
pursuant to the Massachusetts Rules of Civil Procedure and state a claim upon which re lief can be granted.
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT
HAMPSHIRE, ss.

DAVID G. MORIN,
PLAINTIFF

V.
UNIVERSITY OF MASSACHUSETTS,
AMHERST,
DEFENDANT

HOUSING COURT DEPARTMENT
WESTERN DIVISIO}l'
DOCKETNO. 20H79(::V00519
)
)
)
)
)
)
)
)
)
)

ORDER

This matter came before the Court for a video-conference hearing on Septe~ber 17, 2020
on Plaintiffs motion for a temporary restraining order. 1 Foll:owing the hearing, Plaintiffs
!•

counsel, who had been retained just prior to the hearing, sought leave t~ submit a vyritten post-

i:

I

I

trial brief, which leave was granted. Defendant was then all~wed to file its post-tri~I brief, which
was received on or about September 29, 2020.
Based on the affidavits filed with the Court and the reasonable inferences drawn
therefrom, and in the light of the applicable law, the Court fµ1ds
I.
'
I

anq rules as follows:
l

' .

i

The Lincoln Apartments are located on the campus of the University of Massachusetts,
I

Amherst (the "University") and consist of 105 studio, one-bedroom and two-bedroom apartments
furnished with one bed, bureau an desk per student, two living room chairs, a kitchen table and

1

Defendant also tiled a motion to dismiss on jurisdictional grounds. The Court rejects Defendant's argument that the
Housing Court does not have jtJ;I:isdiction to hear this matter, and therefore denies DefendanCs motion. Pursuant to
G.L. c. 185C, § 3, the Housing Court has concurrent jurisdiction with the Superior Court with respect to any general
or special Jaw concerned directly or indirectly with the health, safety or welfare of any occupant of any place used or
intended for use as a place of human habitation, including the power to grant injunctive relief as equity may require.

1
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two chairs, a stove and refrigerator. 2 These units house individual graduate students (but not
graduate student families).
'

I

Mr. Morin resided in Lincoln Apartments unit #414foiri the Fall"of2016-through May
.

'

31, 2017 and in unit# 1026 through May 31, 2018. He was t~en reassigned by the ljJniversity to
I

'

..

unit #322 and, after he requested reassignment to a different"tmit, he was assigned to unit #1121
.
.
(the "Premises") where he remained until September 3, 202Q. On September 3, 20~0,

·, . ,·

'

:

,. '

'

I

~

.

representatives of the University changed the locks to the Pr~mlses and Mr, :tyforin pas not
resided there since that day.
The question presented to this Court is whether Mr. Morin has rights of a tenant, in which
case the University deprived him of housing without judicial process, or whether Mr. Morin was
'.!

! .

..·

l

:

a licensee by c~ntract whose rights of occupancy could be t~a!9d,pursua~t to 1~~e terms of the
::

: ...

I

contract. Mr. Morin's contends that G.L. c. 186, § 14 applies to any occupant of reJidential
I

i

'

I

premises and does not require a finding of a landlord-tenant relationship. See:Serreze v. YWCA
of Western Massachusetts. Inc., 30 Mass. App. Ct. 639, 643.Jl99I). He.furth~r arg~es that that

.; .

.

I

G.L. c. 186, § 17, which expressly excludes residents of donhitories 9f.educational!institutions
.
' 1'·
•' .
.. ., ...
•.
• • .!
'
,;
'.
,;

from certain rights afforded tenants, including the right to ju~icial pr9~ess when ev~cted, is
''I

inapposite because the Lincoln Apartments are not "dormitories." Mr. Morin:posit~ that, whereas
,.

,

t

:

dormitories have "shared bedrooms and common bathrooms for large numbers of students," the
!,

Premises is a separate one bedroom unit with a full ba!h an~ k,i;~he~

I

rd ,a'se;~rat, entrance

from the outside. Mr. Morin suggests that the Lincoln Apart~ents are no different lhan other off-

'

campus housing options that compete with private housing stock for student ?ollar~.

2 Information

!I
•
I
found at www.umass.edu/living/residence/lincoln, last accessed on October 6, 2020. I
:

'I

.

I

2
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'I

'

The University's position is that the Lincoln Apartm¢nts are similar to other on-campus
..
.
residence halls. The University uses a Graduate Housing Agreement/Residence Hall Contract for

; .

..

;

I
I
I

I

occupancy in the Lincoln Apartments with terms similar to the contract it uses for undergraduate
:

!

!'

I*

housing in more traditional dormitory-style living. The University contends that the Lincoln
Apartments are different from the housing offered to gradua~e student families at North Village
.i1 . ; '. !:: ;, :. ,J :; . ·
Apartments, an off-campus apartment complex where gradu~te;studenf farp.ilies si!?(n traditional

i

:.

t

leases and are considered tenants. According to the University, the following facto;s weigh in

.

I

·i

favor of finding that the Lincoln Apartments are akin to dormitories and not private rental
housing:

•

'"

I'

'•'

I

'

Student occupants do not have an exclusive rtgh! to possession: The!University
'

:

retains the right to assign students to units 3 and reserves the right.to ;enter if it has

!

'

reason to believe an extreme health or safety emergency exists.

•

The University reserves the right to refuse stti;dents adm.is~ion,or re~dmission to
I

•

·I

:

•

I

'

'

the Lincoln Apartments during the academic }ear·if th~y.(ajl tp:mee~ University
requirements, policies or regulations.
•

.Students pay housing fees to the University's;: Office of the Btirsar e?ch semester,
as opposed to paying monthly rent. 4
..,

•

"'

'

•

,

!

..

• I

The term of occupancy is tied to students' yiol~men~ s.tf-t\ls,,sp jf thl y graduate,

" for ~ .e subsequent/semester, the
withdraw, lose student eligibility or fail to enroll
license terminates.

•I

3

I

:

In this case, Mr. Morin has resided in four different units at the Lincotdl Apartments, b, I :1.

I

'

I

4

The Court is aware that Mr. Morin paid a separate monthly fee to remain at the Lincoln Apartments for the summer
months, but the option to stay in University housing for summer months:is specifically referenced i~ the contract as
a special circumstance that must be arranged through the Residential Life Student Services office. Accordingly, the
Court does not find that Mr. Morin's continued occupancy through the Sl}.mmer creates ten~cy rig!its.
;1

•

,

,

'

I

1

3
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'

I

•

Residents must abide by a University code of.conduct for residence halls.

•

The University provides utilities and furnishings
for students'
luse during
..
.
!

·;

. .

I

occupancy.
The foregoing factors must be considered in light of.Mri f!or~) .r.~~~est for injunctive
~1

relief. In considering a request for injunctive relief, the

.

'

•

'1·

I

l j

I

• •

.

CouA e~ai~~t~st1 ~6~,bin~~ion the
. ..

!

I

.

'

moving party's claim of injury and chance of success on the merits. If the Court is '.convinced
'

"
lj

'

•

that failure to issue the injunction would subject the moving party to

1·

' i•

•

asubstantial risk
of
'
'

irrepara~le harm, the Court must then balance this risk agaitit t ; ny ~i~ih:,fsr of iteparable

harm which granting the injunction would create for the opppsing party. What ma~ers as to each
party is not the raw amount of irreparable harm the party mi~ht conc~ivably ~uffer,Ibut rather-the
,.
.

.,

'

·i

risk of such harm in light of the party's chance of success on the merits.:Only' where the balance
'i

.

'

t

between these risks cuts in favor of the moving party may a ~~eµll1:incl;rr, in,~~9tio~~ roperly
issue. See Packaging Industries Group, Inc. v. Cheney,

38~ ~a~~. 6~9, 6g (i9,80).1
::

;

.,

I

Here, although the Court does not consider Mr. Morin a licensee simply because the
~
: ;,,
I .
"
•

"

'

I

University deems him as such, based on the totality of the circumstances, the Court is not
'.

'

'

I

I

'!

convinced that Mr. Morin has a strong likelihood of succe~s j~n,the ~~rit~ ?f ):i~s cl~im that he is
,,

. ''I

'

'

'

I

•.

,

"I

! '

J·

' ·I

'

entitled to rights afforded to tenants under Massachusetts la'Y· The C?urt;~n4s it ~ore likely that
:!'

•

;

"

i

Mr. Morin would be deemed to be a licensee living in a dormitory aran educational institution. 5
..

..

I

.. !:

Mr. Morin's claim of injury must be weighed in light of his limited chance of success on the
,

1,

,

I

,

'.

.

"

merits. One significant equitable factor in the Court's evaluation_of pot~ntial .harm is the
significant amount of advance notice Mr. Morin rece;ved pr{~r
:1

~q

t~e .tenhi~~t;on

r ,! , ·

:

·

r

J
1

his license to

5 The

term "dormitory" as used in G.L. c. 186, § 17 appears to be outdat~d. Students live in 'iresidedce balls" which
can take many different forms, including modular apartment-style living~ See_, e.g., https://WWW.bc.edu/bcweb/offices/student-affairs/sites/residential-Jife/living-in-bc-housing/bc-residence-halls/residence-hall-floorplans.html#apartment.
··
4
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f

l ·. ..

'

' ' I

1· •

' '

occupy the Premises. In early September 2019, Mr. Morin wks ~ade a""~re that th6 Lincoln

;, .

.,: . , . .. : . · I

Apartments would be demolished and that he had to vacate qy May 31,. 2020;; He "'(as offered
..

~

.. . ·. !

.

.

l

'j

•

financial assistance, housing search assistance and free furniture.' The.Univer~ity p~ovided
.

Ji

;·,

.

i~fl'.t:~f:~0.~i an extens ion
; : , ;:

additional reminders Of the deadline for Vacating (incl udingt o1f. i~

:

·1

of the move-out date to August 31, 2020 due to the COVID-J 9 pan9emi<:):' After :Nµ. Morin
~

iJ

•,

-i.: .: .
I

j ,·. '

.

I

f 1
:

'

failed to respond to numerous emails from May ~020 to Jul~.2~~o·r~~\~ifg \s; f~ re _housing
plans, he was visited personally by one of the affiants in this:case, Dawn Bond, the University's
· 'i;

•

'

;

ii'

•

1

.Ir

;

.. : .

:: • '·

.

1

.

Director of Residential Life Operations. Ms. Bond attests that, on July 22, -2 020, Mr. Morin told
" l! :
·~1 ·;; :. .

. ii '

I

;

·,

! ;·

!,! ,... J· ,·.

I

her that he would move by August 1, 2020 if the University ;wo~ld reinstate his academic

;:

' -..

i

scholarship. On September l , 2020, when he had not left the'Premises, he was give,n a 48-hour
..

.,

.

•

:

II

:!

notice to vacate. The harm that Mr. Morin complains of - being forced to ~6v~ home and sleep

.

;

on a couch - could have been avoided had Mr. Morin accep~pd ;t~e Unive~~itfs o«ers of moving
assistance (offers that apparently still stand today). 6
1

Had the University not provided Mr. Morin so much !I'adv~n.c eh~tice,.or if hbI was denied
, 1

l;

t

"

!

I

i

due process before being forced to vacate the Premises on S~pt~mber) '.,; 202d, the <;:ourt may
have balanced the harms differently. Even in tha! case, ho~~\rei ;=the ~o0.>vfuld ~ave
JI
•
•i
l
._
considered the harm to the University if the injunction wa~ taiit~.d- :Bed~~~~ th'e
iversity is

I
V.f

' ··1

1

currently using the Lincoln Apartments to house students who are

':

~ isolatie>n or qJarantine
.
. .. 'i'. ,. I

during the COVID-19 pandemic, the Court would not have ~ee~ incl~n_e~ to qrder tpe University
'

to rehouse Mr. Morin in the Lincoln Apartments at this tm;ier:

,]

I

. , ~:, 1 _.,,,:

I

•

l

·, I

;
0

The Court also takes into consideration the University's assertion that, according to its records, as of August 24,
2020, Mr. Morin was no longer enrolled at the University.

6

5
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Accordingly, for all of the foregoing reasons, Plaintir s.~otiori·for a temp~rary
restraining order is DENIED.
SO ORDERED.
/

T , ! 1 , ,,,

·~

:~ I,

1

6
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COMMONWEALTH OF MASSACHUSETTS
HAMPDEN, SS:

HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO.: 20SC004

BUD SHATTUCK
Plaintiff
VS.
SEAN P. DONOVAN
Defendant

DECISION

This is a small claims action filed by the plaintiff Bud Shattuck ("Plaintiff'') filed against
defendant Sean Donovan ("Defendant") . The virtual hearing was conducted via video
conference in accordance with the applicable Housing Court Standing Orders and SJC Orders
relative to the Covid-19 Pandemic on October 19, 2020. 1 Both parties appeared self-represented.
Defendant in his motion was seeking to file an appeal late and to assert a counterclaim. Based
upon the arguments set forth at the hearing, the Court finds as follows:

1. On January 6, 2020, Plaintiff filed this action seeking two thousand ($2,000.00)

dollars in damages against Defendant claiming he was owed monies for first and last
month rent , security deposit and for utility bills arising out of his rental of a bedroom
from Defendant at 27 Madison Avenue , Springfield, MA.
2. On January 20, 2020, Defendant filed an answer denying the allegations. No
counterclaim was asserted.
3. A trial was conducted on February 12, 2020. Judgment was entered in favor of the
Plaintiff for four hundred and fifty ($450.00) dollars.
4. On February 12, 2020, Defendant filed a motion for reconsideration of the judgment.
The hearing was scheduled for April 15, 2020.
1 At the outset, the Court fmds that it is permitted to hear and make a ruling in this action pursuant to the CARES
Act; the Moratorium Legislation; the applicable SJC Order; and Housing Court Standing Order because it is a civil
action and not a summary process "non-essential" eviction action and the bearing was conducted virtually.

1
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5. On March 13, 2020, due to the COVID-19 pandemic, the motion was rescheduled by
the Court to June 24, 2020.
6. On May 13, 2020, notice was sent to the parties advising them that due to the
pandemic the hearing would be rescheduled to a new date in the future and notice
would be sent by the Court.
7. On August 27, 2020, notice was sent to the parties of a housing specialist mediation
to be conducted via zoom on September 8, 2020.
8. On September 8, 2020, the Defendant filed a motion entitled "Motion to Vacate
Judgment, Notice of Remand".

In the motion the Defendant seeks to file a

counterclaim. The hearing was scheduled for September 23, 2020.
9. On September 24, 2020, the Court issued an order denying the motion to reconsider.
The order advised the Defendant his notice of appeal was not being processed, unless
ordered by a judge of this Court.
10. On October 1, 2020, the Defendant filed a document entitled "Appeal to Higher Court
For Trial by Single Justice". On that same day the Court scheduled a hearing before a
judge on October 19, 2020, and treated the filing as a motion to file a late appeal.
11 . The COVID-19 pandemic has presented the courts and litigants with unique and
extraordinary circumstances. The .Defendant, at all times, has filed pleadings and
motions in a timely manner. Defendant argued that he was under the belief that when
he filed his motion for reconsideration in February of 2020 and thereafter was advised
by the Court that his motion was being rescheduled by the Court, he did not have to
take any further measures until the motion was heard. Under these circumstances
during the pandemic Defendant's belief is reasonable.
12. However, many of the allegations set forth in the proposed counterclaim were known
and/or should have been known to the Defendant prior to the trial in February of
2020. The Court does not find it reasonable to allow the Defendant to assert a
counterclaim in this matter, at this late juncture.
13. The Defendant's motion to file a counterclaim is DENIED. The motion to file an
appeal late is ALLOWED. Within ten days of the date of this order the Defendant
shall file with the clerk the entry fee of twenty five ($25.00) dollars and the bond of
one hundred ($100.00) dollars. If the Defendant does not pay the entry fee and bond

2
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within that time his appeal shall be dismissed.

Upon entry of the appeal fee and

bond, the Court shall schedule this matter for a bench trial.

SO ORDERED

PH--E. KELLEHER
October 20, 2020

OCIATE JUSTICE

cc: Bud Shattuck
Sean Donovan

3
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

HOUSING COURT DEPARTMENT

Hampden, ss:

WESTERN DIVIS( ON
CASE NO. 20-CV-442

(CONSOLIDATED INTO: 20-SP-806)

MARJORIE SHELDON,

Plaintiff,

v.
ORDER
LISA ACKERMAN ,

Defendant.

After hearing on August 31, 2020 on the plaintiff landlord's motion for use and
occupancy payments and the defendant tenant's motion to dismiss or in the alternative
for consolidation, at which both parties appeared through counsel, the following order
shall enter.
1.

The parties in this instant matter, plaintiff landlord Marjorie Sheldon (~ereinafter,
"Sheldon") and defendant tenant Lisa Ackerman (hereinafter, "Ackerman") are

Page 1 of 3
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the parties in a summary process matter in this court (20-SP-806), commenced
in Febr.uary, 2020.
2. Additionally, Ackerman is the plaintiff in a civil action against Sheldon originally
filed in the Northern Berkshire District Court in July, 2020, but which was later
transferred to this court.
3. Ackerman's motion to _dismiss seeks as an alternative remedy that this instant
matter, in which Sheldon alleges a breach of contract (failure to pay rent) and
seeks an order for payments of use ahd occupancy, be consolidated with the
summary process matter which is for non-payment of rent. That request is
granted and the instant civil matter (20-CV-442) is hereby consolidated into the
summary process matter, 20-SP-806.
4. Both counsel agree that the action from the Northern Berkshire District Court was
transferred to this court and ether consolidated into the summary process matter
or opened as a civil action. They suggest that there was not action taken on the
transfer due to the court's COVID-related standing orders. As such, that matter
shall be consolidated with the summary process matter (20-SP-806) as well, if it
has not already been consolidated.
5. This consolidated matter, which is now inclusive of the Northern Berkshire
District Court matter, the Housing Court civil matter (20-CV-442) and the Housing
Court summary process matter (20-SP-806), and all docketed as 20-SP-806,
shall be scheduled for a Case Management Conference with the judge on
November 12, 2020 at 3:00 p.m. In addition to scheduling discovery deadlines
and a trial date , and to ensure that the matter originally filed in Northern

Page 2 of 3
5 W.Div.H.Ct. 25

Berkshire District Court has successfully been consolidated into this matter, the
parties shall discuss marking up of Sheldon's motion for use and occupancy if
she still wishes to be heard on that matter.

,J

-:::::) .::2...

So entered this __
C./\._.)
_ -=-----

day of

0,-- ..,I _ L.. -

-

~~

, 2020.

Robert Fields, Associate Justice
· Cc: Laura Fenn, Esq., Assistant Clerk Magistrate

Page 3 of 3
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COMMON\VEALTH OF !VIA SSACH USETTS
TH E TRI..\L COURT

H.Ai·v1 DE N. ss.

HOUSING COURT DEPARTMENT

WESTE RN DIVISION
DOCK ET NO. 20H79CV000596

MOOSE CREEK REALTY, LLC,

PLAINTIFF
V.

GYPSY RIVERA,

)

)
)
)
)
)
)

ORDER

)

DEFENDANT

)

This case came before the Court on October 23. 2020 for hearing on Plaimiff's request
for a temporary restraining order. Defendant was-give n notice and appeared at the hearing, so the
Co urt treats this matter as a motion for preliminary injunction. Plc1intiff seeks an order enjoining

Defendant from (I) allowing Sasha Jimenez rrom be ing on the premises at 4 72 Front Street,
Ch ic opee. Massachusetts, the six-family property where Dcfcndam lives (the '' Propeny"), and
(2) causing disturbances at the Property. includ in g but not limited to playing loud music and
getting into verbal altercations with other residents of the Propc-rty. For the rc:ason s st.ated in this

Order. Plaintiffs motion is ALLOWED.
In considering a request for injunctive relief, the Court ern luatcs in combination the
moving party's claim of injury and chance of success on the merits. If the Court is convinced
that failure to issue the injunction would subject the moving part~, to a substantial risk of
irreparab le harm, the Court must then balance this risk against any simi lar risk of irreparable
harm which granting the injunction would create ror the opposing pa1ty. What matters as to each
party is nor the ra,v amount

or irreparable hann 1he party might conceivab ly suffer. but rather the
1
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risk

or such harm in light of the party's chance of success on the merits. Only where the balance

between these risks cuts in favor of the moving party may a preliminary injunction properly
issue. See Packaging Industries Group, Inc. v. Cheney, 380 Mass. 609,6 17 (1980).
Based on tht: testimony of five witnesses called by Plaintiff (property manager St. Pierre,
Oflicer Jusino of the Chicopee Po lice Department. and tenants Burtnn, Rodriguez and Moran).
the Coun finds that Plaintiff is likely to succeed on the merits of its case. Pla intiff demonstrated
that Defendant has substantially interfered with the qu iet enjoyment of other residents and that
her guest. Sasha Jimenez created a signi licanl disturbance al the: Property on October 5.. 2020
. The Court is convinced that failure to issue the injunction would
sub_il::ct the residents of the Property to a substantial risk of irreparab le harm.
Dclcndant is not at any simi lar risk of irreparable harm ir the Court grants the injunction.
She testi ficd that Sasha Jimenez has not bee n to the Property s ince the events or October 4. 2020
and that she has no reason to invite Ms. J imcnez to the Property in the future. A Ithough
Defendant claims she is the victim of verbal attacks by other residents of the Property. she will
not be at risk of irreparable harm if the Cou11 enters the relief being requested by Plaintiff. 1
Accordingly. fo r all of the foregoing reasons. the follow ing ORDER shall enter:
I.

Defendant is hereby ordered not to allow Sasha J imcn~z to enter onto the

Property; and
Del'endant is hereby ordered not to cause any disturbances (induding wi thout
limitation playing loud music, making threats or engaging in verbal altercations) at the Property

1

The Coun exp lained to Defendant. who was representing hcrscll~ that the hearing today was not an evict ion trial,
but that Plaintiff had liled a separate eviction case against her and that if Defendant wanted to retain a lawy~ r (as she
suggested iii the ou tset of the hearing). that she had time to do so before 1he eviction case came before the Court.

2
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or otherwise disturbing (or allowing visitors to disturb) the quiet enjoyment of the other residents
of the Property.
3.

Plaintiff, for good cause shown, is not required to post bond or any other form of

security pursuant to Mass. R. Civ. P. 65(c); however, the $90.00 injunction fee described in G.L.
c. 262, § 4 is applicable and shall be paid to the Clerk's Office within thirty (30) days.

SO ORDERED.

3
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

HOUSTNG COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 201-179.S-f>000631

HAMPDEN. ss.

Cv

NORTH HOLLOW, LLC,
PLAINTIFF

V.

)

)
)
)
)

ORDER

)

lVUCHELLE ABBOTT,

)

)

DEFENDANT

)

This case came before the Court on October 26. 2020 for hearing on Plainti!Ts request
for a temporary restraining order. Defendant failed to appear after notice. After hearing. at which
James LeGrand. Plaintiffs Manager, testified as to the facts supporting Plaintiffs motion. the
Court shall enter the following ORDER:
l.

Defendant sha ll allow access to 50 Linden Street. Apt JLR. Chicopee.

Massachusetts (the ··premises'") immediately for Plaintiff to re-install smoke detectors.
Defendant shall not tamper with the smoke detectors in the premises:
2.

Defendant shal l refrain from burning candles or otherwise having any open

names in the premises:

3.

Defendant sha ll refrain fron, thro,,·ing any iteins frorn the building at 50 Linden

Street (the ''building') onto the yard or onto any adjoining property;
4.

Defendant sha ll refrain from any activity that endangers the health or safety of

other residents in the building:

1
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5.

Defendant shall refrain from any activity that disturbs the quiet enjoyment of

other residents of the building.
6.

At the next heari ng. the Court wil l consider Plainiiff s oral request made in Court

today that. due to the extreme danger caused by Defendant' s use of open flame.s inside the
premises. Defendant be barred from entering premises pending a summary process action to
rega in possession. A copy of this Order sha ll be served on Defendant forthwith.
7.

Plaintiff for good cause shown. is not required to post bond or any other form of

security pursuant to 1'v1ass. R. Civ. P. 65fc); however, the $90.00 injunction fee described in G.L.
c. 262, § 4 is applicab le and shall be paid to the Clerk's Office within thirty (30) days.
SO ORDERED.

\oli.'} \ LO
.J

First Justice

2
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT
HAJVIPDEN , ss.

HOUSING COURT DEPARTMENT
WESTERN DIVISION

DOCKET NO. ~OH79CY00063 I
NORTH HOLLOW, LLC,

PLAJNTIFF
V.

l\lilCHELLE ABBOTT,

DEFENDANT

)

)
)
)
)
)
)
)
)

ORDER

This case came before the Court on October 30, 2020 for further hearing on Plaintiffs
request for injunctive relief. Defendant, who fai led to appear at the prior hearing, again failed to
appear after notice. After hearing, at which James LeGrand, Plaintiffs Manager, testified as to
the facts supporting Plaintiff's motion, the Court shall enter the following ORDER:
I.

The Order entered on October 27, 2020 shall be converted to a preliminary

injunction and shall remain in effect until further order of this Court
2.

As of 9:00 a.m. on Tuesday. November 3. 2020, Defendant is barred from

entering the premises at 50 Linden Street, 3 LR. Chicopee, Massachusetts (the ··premises")
pending further order of this Court. The Court is entering this Order based on testimony and
evidence submitted by Plaintiff showing that Defendant's intentional or recklessly negligent
conduct (burning items, placing flammable articles on ·gas-fi red heating sources and removing
smoke detectors) creates an extreme danger of fire and places the other residents of the building,
some of whom are elderly, at serious risk of injury.

1
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3.

If Defendant wishes the Court lo reconsider this Order, she shall serve a motion

on Plaintiff or its counsel and file it with the Court. If no such motion is received by Plaintiff or
its counsel by 9:00 a.m. on November 3, 2020. Plaintiff may change the locks (and. if necessary,
seek assistance from the Chicopee Police Department to remove Defendant from the premises).
lf Plaintiff changes the locks pursuant to this paragraph:

a. Defendant may file a motion at any time to reconsider this Order:
b. Defendant may have access to the premises upon reasonable notice to Plaintiff
at reasonable limes during business hours for the purpose of retrieving
personal items.
-L

The displacement of Defendant pursuant to this Order is a temporary measure to

protect the health and safety of other residents during the pendency of a summary process action.
This order does not transfer legal possession of the premises to Plaintiff and Pla intiff may not
remove any of Defendant's belongings at this time. Plaintiff must file a summary process case to
regain legal possession of the premises.
5.

If, prior to 9:00 a.m. on November 3, 2020, Plaintiff or its counsel receives a

motion pursuant to paragraph 3, it shall not change the locks or remove Defendant until the
mo~ion is heard by the Court.
6.

No additional injunction fee shall be imposed pursuant to G.L. c. 262, § 4.

SO ORDERE D this~\ay of October, 2020.

J
First Justice

2
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COMMONWEALTH OF MASSACHUSETTS
HAMPDEN,ss

HOUSING COURT DEPT.
WESTERN DIVISION
DOCKET NO. 18-CV-289

CITY OF HOLYOKE,
Petitioner
v.

FRANKIE CARDONA (OWNER); AND
MASSACHUSETTS DEPARTMENT OF REVENUE (LIENHOLDER)
Respondents

Re: 289-291 Main Street, Holyoke MA

After a virtual (zoom) hearing on October 30, 2020, at which the following parties were
present, Attorney for the City of Holyoke, Jenna Wellhoff, Esq., Attorney for Department of
Revenue Maja Kazmierczak Esq., Resident Agent of Next Realty, Inc., Shakeel Ahmed Butt
(without counsel), and no other parties appeared, the following order shall enter:

1. Plaintiffs Motion for Substitution of Parties is allowed.

2. The City shall perform a comprehensive inspection of the subject property on
November 17, 2020 at 10:00 a.m.

3. Frankie Cardona shall be dismissed from this action as he is no longer the record
owner of the property.

4. Lienholder, Massachusetts Department of Revenue, shall be dismissed from this
action as their lien has been paid off.
5. Next Realty, Inc., as the new owner, shall be added as a party-defendant. For any
subsequent hearings, Next Realty, Inc., shall appear with counsel to represent them in
these proceedings.

6. Mr. Ahmed Butt has provided the court with a contact number to reach him at, which
is

.

1
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7. The parties shall return for a review of this matter on November 19, 2020 at 9:00
a.m.
)

fu\le~(""

So entered this ;:( day of.October, 2020.

Associate Justice

2
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT
BERKSHIRE, ss.

HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 20H79SP000400

RICHARD LICCARDI,

)
)
)

PLAINTIFF

)
)

V.

ORDER

)
)
)
)

SHARON MARX,
DEFENDANT

This case came before the Court on November 2, 2020 for hearing on Defendant's
motion to stop a physical eviction. Both parties appeared and represented themselves. After
hearing, the following Order shall enter:
1. The eviction scheduled for November 4, 2020 at 10:00 a.m. shall be cancelled on the
condition that Defendant pay $250.00 to Plaintiff by 4:00 p.m. on November 5, 2020.

If payment in full has not been made by this time, the eviction may go forward as
scheduled. Plaintiff stated on the record that he will pick up the money from
Defendant at the appointed time. It is the responsibility of Plaintiff to notify the
Sheriff's office and/or movers of the cancellation.
2. If Defendant pays Plaintiff $250.00 by 4:00 p.m. on November 5, 2020, the eviction
may be rescheduled for 10:00 a.m. on November 16, 2020 without any further 48hour Notice of Scheduled Eviction being served on Defendant by the Sheriffs office
or constable. This Order shall suffice as notice of the rescheduled eviction. If the
eviction cannot take place at 10:00 a.m. on November 16, 2020 as a result of schedule
1
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conflicts with the Sheriff or moving company, it can be rescheduled at any time after
10:00 a.m. on November 16, 2020 so long as the Sheriff's office or constable serves a
new 48-hour Notice of Scheduled Eviction.
3. Defendant wil I not be entitled to any further stays .

. .,.t
SO ORDERED, this c__ day of November, 2020.

J

First Justice

2
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss:

HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 20-CV-644

-.

.JUANITA RAMIREZ- PAGAN,

Plaintiff,

v.
ORDER
SPRINGFIELD HOUSIN~ AUTHORITY,

Defendant.

After hearing by Zoom on October 29, 2020, on the plaintiff tenant's request for
injunctive relief, at which time she appeared without counsel and at the defendant
landlord appeared through counsel, the following order shall enter:
1. For the reasons stated on the record, the tenant's request that the landlord be

ordered to immediately provide alternate accommodations to her is denied,
without prejudice.

Page 1 of 2
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2. At the tenant's request, the landlord shall secure a licensed professional wild
animal control vendor to accompany the tenant or her designee for an
comprehensive inspection of the subject premises to determine if wild animals
are inside the unit or if there are signs that such animals can infiltrate the unit.
3. If the determination of said inspection is that animals are detected or appear to
be able to infiltrate the unit, the landlord may be responsible to provide the tenant
with alternate accommodations until the unit can be made secure from wild
animals.
4. The tenant has filed a request with the landlord tor a transfer
.
5. A referral was made to the Tenancy Preservation Program (TPP), which had two
representatives observing the hearing, for
.
6.
.

-:l._lJ

So entered this _
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day of
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Robert Fields, Associate Justice

Cc:
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COMMONWEAL TH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss:

HOUSING COURT DEPARTMENT
WESTERN D!IVISION
CASE NO. 20-CV-548

SPRING MEADOW ASSOCIATION OF
RESPONSIBLE TENANTS, INC., c/o Mount
Holyoke Management, LLC, Agent,

Plaintiff,

v.
ORDER
GENNIDA SANTA,

Defendant.

After hearing on October 22, 2020, on the defendant tenant's motion to continue
these proceedings, at which both parties appeared through counsel, the following order
shall enter:
1. The basis for this G.L. c.139, s.19 eviction action is the alleged behavior of the
tenant, Gennida Santa, in July, 2020 regarding very serious allegations of
conduct against a neighboring tenant (Emily Arriaga).
Page 1 of 3
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2. Ms. Santa is also facing criminal charges arising out of the same alleged
incident.
3. It was reported to the court at the hearing that the District Court in which that
criminal matter is pending has issued pretrial conditions of her release pending
her criminal trial which require her to have no contact---direct or indirect--with
the alleged victim and to remain away from her dwelling (Arriaga).
4. If this instant action were to proceed , including discovery and evidentiary
hearings including trial, prior to the conclusion of Ms. Santa's criminal matter it
would likely impact Ms. Santa's constitutional protections against selfincrimination in her criminal matter.
5. Given that there have not been any further incidents alleged against Ms. Santa
since the mid-July, 2020 event that forms the basis for this action, and given that
Ms. Santa is reported to be a disabled single mother of two minor children and is
currently pregnant and has been a tenant of this subsidized unit for five years,
the following order shall enter:
A. This matter, and all deadlines and hearing dates, shall be stayed
pending the disposition of Ms. Santa's criminal proceedings;
B. The stay of these proceedings shall be contingent upon Ms. Santa not
and
otherwise not violating the terms of her pretrial release in her criminal
matter.
C. Either party may mark up a motion that is not inconsistent with the
terms of this stay.

Page 2 of 3
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So entered this

F/ i24...1t

'"1 :#)

day of_....,c.
0_.=;c;_~- - -' 2020.

E, ,l.(d :;

Robert Fields, Associate Justice

t,_-f ( 2 , l ~
C71c vt[ M

Cc: Laura Fenn, Esq., Assistant Clerk Magistrate
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT
HAMPDEN, SS

COPENGER, LLC,
PLAINTIFF
v.

JAWANDO,
DEFENDANT

HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 20-SP-419

)
)
)
)
)
)
)
)
)

FURTHER ORDER FOR PAYMENT UNDER G.L. c. 239, § 8A
By decision dated April 28, 2020, this Court (Fein, J.) ordered that a judgment for
possession would enter for Defendant if she paid the difference between the unpaid rent ($4,400.00)
and the amount awarded to her pursuant to G.L. c. 239, § 8A ($4,050.00) plus interest and costs,
and otherwise judgment for possession would enter for Plaintiff. Due to the Massachusetts eviction
moratorium then in place (see Chapter 65 of the Acts of 2020), the Court tolled the deadline for
Defendant to make the payment.
Now that the eviction moratorium has expired, the Court hereby issues a further order with
respect t.o payment; namely:
1. Pursuant to G.L c. 239, § 8A, Defendant shall have ten days from the date this Order is
entered on the docket to provide to the Court a bank check or money order made out to

.

~

-··-

Plaintiff in the amount of $350.00 plus ".'~

..;

F, of interest and

.

, ~"-'I

_; ·

of costs; if such

payment is made, judgment for possession shall enter in favor of Defendant and the
bank check or money order shall be released to Plaintiff once judgment becomes final.
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2. If Defendant does not provide the bank check or money order to the Court within the
permissible time frame, judgment for possession shall enter in favor of Plaintiff.

SO ORDERED.
J+-1"'

November ·::::>. 2020

J

2
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COMMONWEALTI J OF MASSACHUSETTS

fHE TRTALCOURl

I !AMPDEN. ss.

HOUSING COURT DEPARTMENT

WESTERN D1Y1Sl0N
DOCKET NO. 18H79SP04249
ROSEMA RY THOMAS,

PLAINTIFF
V.
AJESH A JAWAN DO ET AL,

DEF'EN OANTS

}

)
)
)
}
)
)
)
)

O RD ER

)

Tbis matter came before Lhe Court on November 4. 2020 for a Zoom show~cnuse hearhw._,.
on DefendanL;,;' complaint for contetnpt. Both parties appeared through counsel. Atler reviewing

the \·erified con1plaint and its exhibits. and fol lo\Aiing hearing, the C'oort finds clear and

convincing evidence that Plaintiff disobeyed a clear and unequivocal order by this Court dated
.fttn-e 4. 2019 by selling the subject property without leave of Court or agreement of parties.
<. ivil contempl can be a means ot securing for the aggrh:ved party tho benefit of the

Court's order. See Demou)as \ Demou!as SuperMarkets 1 Jnc.. 424 Mass. 501,565 t1997_). ln
this matter, Dctendants have already secured t.be benefit of the Court's order by vii:tue of a
trustee process attachment issued by the Court on or about Ortober 14, 2020. The Court
detel'mines that no further Court action is required at this time to secure for Defendants the
benefit of the Court 's order that Plaintiff not sell or cm:umber the subject property without leave
of Court or agreement of the part ics.

Jn 1.n·dcr l O compensate Defendant:; for lcg,ll expense~ and ~osts incurred as a
consequence of Plaintiff s vio.lation of the Court order, the Court shall :.1ward reasonable
l
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anomeys · fees and costs

lO

Defendants relating directly to the contemptuous conduct.

Defendants' counsel shall serve upon Plaintiffs counsel an affidavit of attorneys' fees and costs,

a.long ''-ith suppo1ting documentation \.vithin fourteen days, and upon receipt Plaintiffs counsel
shall have fourteen d<1ys to serve .u,y opposition. Defendants' <.:ow15:,d shall then subm it the
afiidavit and any opposition to the Court for consideration on the papers.

SO ORDERED.

l\/'9

/~o

Jt:!f::First Justice

2
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

Hampden ss:

HOUSING COURT DEPARTMENT
WESTERN DIVISION

DOCKET NO. 19-SP-5301

Morgan Kaylee Corp.,
Plaintiff,
ORDER

V.

Yaicha Ortiz,
Defendant.

After hearing on November 10, 2020 at which the plaintiff (landlord) appeared through
counsel, but at which the defendant (tenant) did not appear, the following order is to enter:
1.

The landlord' s motion for entry of judgment and issuance of an execution (eviction
order) is hereby allowed.

2.

A judgment nunc pro tune (retroactive) to February 13, 2020 shall enter in favor of the
landlord for possession and $570 in rent/use and occupancy and $177.76 in costs. The
execution shall issue forthwith.

3. This order enters pursuant to the parties' February 13, 2020 Agreement for Judgment and

is based on the court' s finding that the defendant did not comply with its terms.
4.

If the tenant applies for funding from a third party source such as RAFT that will pay the
arrearage before the landlord serves a forty-eight hour notice, the tenant should contact
her landlord's attorney immediately. If she does so, the landlord will not levy on the
execution pending resolution of the RAFT application.

So entered this 13tl1 day of November, 2020

Fo.,i...y~ A. DoJ..;fovv
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Fairlie A. Dalton, J.
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COMMONWEALTH. OF MASSACHUSETTS
THE TRlAL COURT
HAMPDEN, ss.
HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 20H79CV00522

MARIA RODRIGUEZ,
PLAINTIFF

V.
CENTURY PACIFIC HOUSING
PARTNERSHIP X, LP AND
BERGIN CIRCLE REALTY, LLC,
DEFENDANTS

)
)
)
)
)
)
)
)
)
)
)

ORDER ON DEFENDANTS'
MOTION TO STRIKE AFFIDAVIT

This matter came before the Court on November 6, 2020 for a Zoom videoconference
hearing on Defendants' motion to .strike Attorney Carissa Aranda' s affidavit (hereinafter, the
"Affidavit") or, in the alternative, to disqualify Attorney Aranda, who is counsel for Plaintiff
(hereinafter, "Plaintiff's counsel"). The parties appeared for the hearing through counsel and
submitted briefs in support of their respective positions.
The underlying facts are essentially undisputed. Plaintiff resides at 15 Girard Avenue,
Unit 524, Springfield, Massachusetts (the "Premises") .in a dev~Jopment owned and ~anaged
by Defendants known as Bergen Circle Apartments. 1 On September 11, 2020, Plaintiff filed a
complaint asserting statutory causes of action under G.L. c. 186, § 14 and common law causes
of action grounded in the implied warranty of habitability; in addition, Plaintiff applied for

Defendant Century Pacific Housing Partnership X, LP owns the property and Bergen Circle Realty, LLC
manages it. Both are represented by the lawyer.

1

1
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injunctive relief concerning allegedly defective conditions at the Premises. In support of
Plaintiffs request for injunctive relief, Plaintiffs counsel filed the Affidavit, which purports
to show that Plaintiff's counsel informed counsel for Defendants of certain continuing
defective conditions in the Premises on August 3, 2020.
Defendants seek to strike the Affidavit on the basis that its contents are not relevant to
the request for injunctive relief, citing Mass. R. Civ. P. 12(±) ("the court may after hearing
order stricken from any pleading any insufficient defense, or any redundant, immaterial,
impertinent, or scandalous matter"). Plaintiff, in contrast, contends that the Affidavit is
relevant because Defendants' kno~ledge of defective conditions demonstrates a likelihood of
success on the merits of Plaintiffs claim~ under G.L. c. 186, § 14. See Al Zaib v. Mourgis,
424 Mass. 827, 851 (1997) (to prevail on a claim under§ 14, tenant has the burden of
showing at least negligent conduct by landlord).
To succeed in an action for a preliminary injunction, a plaintiff must show (1) a
likelihood of success on the merits; (2) that hTeparable harm will result from denial of the
injunction; and (3) that, in light of the plaintiffs likelihood of success on ~he merits, the risk
of irreparable harm to the plaintiff outweighs the potential harm to the defendant in granting
the injunction. See Packaging Indus. Group, Inc. v. Cheney, 380 Mass. 609, 617 (1980). In
this case, the injunctive relief sought in Plaintiffs application for injunctive relief requests an
order "requiring the Defendants to take whatever steps are necessary to immediately repair
any and all conditions in the premises which must be repaired that are in violation of the
Sanitary Code." See Maria Rodriguez's Application for a Temporary Restraining Order, p. 2.
Plaintiff's argument that the Affidavit is relevant to the analysis of her claim for
interference with quiet enjoyment claim is unpersuasive under the circumstances of this_case,

2
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because the order she seeks in her application for injunctive relief relies on a different legal
theory. The Court interprets her application asking for repairs due to violations of the State
sanitary code to be a claim under the warranty of habitability that is implied in every
residential lease. See Boston Hous. Auth. v. Hemingway, 363 Mass. 184, 199 (1973). The
warranty of habitability provides for strict liability and does not incorporate a fault element.

See Berman & Sons v. Jefferson, 3 79 Mass. 196, '200 ( 1979). Therefore, at the pre! iminary
injunction stage, it makes no difference if and how much notice was provided to Defendants.,
.

.

particularly when the Defendants are not contesting the applicability of the warranty. Plaintiff
is entitled to an order for repairs if she demonstrates that she is likely to succeed on the merits
of her warranty claim, that without such order she is likely to suffer irreparable harm, and; in
light of the likelihood of success on the merits, the risk of in-eparable harm to her outweighs
the potential harm to the landlord in granting the injunction. She has met her burden, and in
fact already obtained an order for Defendant to make repairs following the Cou1t hearing on
September 28, 2020.
Given the Court's determination that the Affidavit is immaterial to the Court's
consideration of Plaintiff's motion based on her warranty of habitability claim, the remaining
question for determination is whether the Affidavit should be stricken from the record
altogether pursuant to Mass. R. Civ. P. 12(f). In light of the Court's finding that the Affidavit
is irrelevant at this stage of the proceedings, and in order to forestall .the filing of similar
· affidavits describing the extent of communication between counsel unless those
communications are central to the matter at issue before the Court,2 the Court believes it is
appropriate to strike the Affidavit from the record.

2

At this time, the Court takes no position on whether the communication between counsel constitutes effective
notice of conditions.

3
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Accordingly, for the foregoing reasons, the motion to strike the Affidavit is
ALLOWED.

v<\

SO ORDERED, this fl,day of November, 2020.

J
First Justice

4
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COMMONW EALTH OF MASSACHUSE'n 'S
THE T RIAL COURT
Hampden ss:

HOUS ING COURT DEPARTMENT
WESTERN DIVI SION

DOCKET NO. 20-SP-377

I3G M.i\SSACI fUSETTS

Plain ti ff,
ORDE R

V.

REBECCA A. MCM A HON,

De fencla nt.

After hearing on November L7. 2020 ill whi ch !he plaintiff (land lord) appecired through
counsel, but ut which the defendant {tenant) did not ,1ppear, the fo llowing order is ro enrer:
l. The la ndlo rd's motion for issuance of an execution (eviction order) is hereby allowed,

2. An execution (ev iction order) shall issue in favor of the landlord for possession, $833.85
in use and occu pancy, a11J for S 1. 26.25 i11 co urt costs.
3. A stay on the use of the execution is granted conditioned upo n the tenant paying her
November, 2020 use and occupancy (rent) pay ment before rhe end of November, 2020,

and rhereafter cont in ue LO p,1y her mo nthly use and occupancy (rent) plus an additio nal
S2 0 per towards the court cos ts (126.23) each month until it is a zero ba lance.
i.l.

This mmter sha ll be dismissed upo11 ilw 1t•1ia 111 reilch ing a 7.ero ba lance.

::>.

The paymen t order above was generated ,vitliout the benefit of the tcna 11C who fai lC?d to
appC?ar al the hearing. Ir said payments are not possible, or if the tenant is going to apply
to Way finders or another source of fu nding to pay the outstanding balances, she shall first
discuss with the landlord and if tha t docs not result in an agrc~d upon amendment to 1his
order the tenan t may file a 111otion to amend this order wit h the court and have it properly
served and marked for hea ring.
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6. Wayfinc.lers can be reached by relcphonc at 413-233-1600 or 011-line at
w,vw.way fi ndersma.org/hcec-assessn,ent.

. (/) 1,,,
So cnrered this_J~
day

or November, 2020

Robert G. Fields, Associate Justice
~yi,1.
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COMMONWEALTH OF MASSACHUSETTS
TR1ALCOURT

HOUSING COURT DEPARTMENT

Hampden, ss:

WESTERN DIVISION
CASE NO. 20-SP-1103

LUMBER YARD NORTHAMPTON LIMITED
PARTNERSHIP,

Plaintiff,

v.

ORDER

KELLI HUDSON,

Defendant.

This matter came before the court for trial on November 4 , 2020 and a written
decision was issued on November 5, 2020. In accordance with the court's order, the
parties were provided an opportunity to discuss possible resolutions to their case and to
report back to the court for further hearing on November 13, 2020. After said hearing,
the following order shall enter:
1. Judgment shall enter for possession for the plaintiff landlord for the reasons
stated in the November 4, 2020 order.
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2. Issuance of the execution shall be stayed in accordance with the terms of this
order.
3. The tenant shall under no circumstances allow her dog Roxy to be housed,
visit, stay, or enter the premises including any and all common areas of the·
Lumber Yard apartments.
4. The defendant tenant shall FORTHWITH provide the landlord and the court
with an affidavit from the tenant's family member(s) who are taking care of the
tenant's dog Roxy. Said statement(s) shall verify that said caretaker(s) fully
appreciate that so long as the tenant resides at the Lumber Yard apartments
(premises), she is not allowed to have Roxy visit or stay at said premises.
The statement shall also indicate clearly that the caretaker(s) are able to keep
and take care of the dog during the entire duration that the tenant lives at the
premises.
5. Given that the basis for this eviction stems from the tenant's dog attacking
another dog at the premises (and thereafter, the tenant's housing of the dog
after being ordered not to), and given that the dog is now not at the premises
and is not even allowed to visit, and given the ongoing COVID pandemic, the
court will stay the issuance of an execution to allow the tenant an opportunity
to safely relocate.
6. During said stay, the tenant shall diligently search for alternate housing and
shall maintain a log of such search efforts and provide same to the landlord
and to the court bi-weekly with a report due on December 1, and December
14, 2020. This log shall indicate each place for which the tenant inquired and
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the status of that inquiry. For any such places for which the tenant completed
an intake or application, copies of same shall be provided with the log.
7. This matter shall be scheduled for review on December 15, 2020 at 10:00

a.m. The Clerks Office shall provide instructions on how to participate in said
hearing by Zoom.

l /-'i

Cf
day of
So entered this __.....____

•l

I /\•/ u JI .--?1 k2020.

I

Robert Fields, Assddate Justice ~

Cc:

Caitlin Castillo, First Assistant Clerk Magistrate
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COMMONWEALTH OF MASSACHUSETIS
TRIAL COURT

Hampden, ss:

HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 20-SP-1150

SERVICENET, INC.,

Plaintiff,

v.
ORDER
ATILLA SALA,

Defendant.

After hearing on November 24, 2020 on the plaintiff landlord's emergency motion
for access for repai rs to the defendant tenant's unit, at which the landlord appeared
through counsel and for which the tenant did not appear, the following order shall enter:
1. After various attempts were made to reach the tenant to assist him in appearing

for this hearing , by a Community Legal Aid attorney (who was present in a court
breakout room as part of the court's Lawyer for the Day Program) and a court
mediator from the court's Housing Specialist Program , the tenant did not appear.

Page 1 of 3

5 W.Div.H.Ct. 58

2. The landlord has persuaded the court that it needs access to the tenant's
apartment to make changes to the electrical system or face a loss of insurance
coverage for failure to properly upgrade the electrical system at the premises.
3. Accordingly, the landlord may have access to the tenant's unit on Tuesday,
December 1, 2020 from 8:30 a.m. until 1:30 p.m to effectuate repairs/upgrades to
the electrical service therein. Any and all such work shall be performed in
accordance with COVID-19 safety protocols including the wearing of masks by
the work persons at all time.
4. If the tenant does not allow the landlord and its agents inside the unit to perform
such work at the designated time , the landlord and the police department are
authorized to remove the tenant during the five hour period designated above.
5. If the tenant is not home at 8:30 a.m. on December 1, 2020, the landlord is
authorized to use its key to gain access to the unit.
6. Servicenet, Inc. shall provide staff to be present at the unit on December 1, 2020
at 8:30 and shall communicate in advance with the police department and the
crises teams in case they are required to get involved.
7. Servicenet, Inc. shall deliver a copy of this order before 5:00 p.m. today,
November 24, 2020 to the tenant. If he is not present or refuses to take the
Order in hand, Servicenet shall tape a copy to the tenant's front door or place it
under the door so that it goes inside the unit.
8. This matter is referred to the Tenancy Preservation Program (TPP), whose
representatives were present at the hearing. They can be reached at 413-2335327. Community Legal Aid can be reached at 413-781-7814 and the Hampden
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County Bar Association, for the court's Lawyer of the Day Program, can be
reached at 413-732-4648.
9. Th is matter shall be scheduled for further hearing on Monday, November 30,
2020 at 3:00 p.m. If the tenant wishes to be heard regarding this Order, he is

urged to appear at that time. The Clerks Office shall provide written instructions
for participating in the Zoom hearing along with this Order and Servicenet, Inc.
shall also serve said Zoom instructions along with this Order. The Clerks Office
can be reached at 413-748-7838 with any questions about the court's Order.

~

c)}

So entered this

day of

JJov1h1b-v

I

2020,

Al"'\

Robert Fields, Associate Justice
Cc: Jenni Pothier, Chief Housi ng Specialist (Re: TPP referral)
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COMMONW EA LTH OF MASSACH USETTS
Tiff TR I/\ L COURT
HOUSING COU RT D EPJ\ RTMENT

BERKSHIRE. ss

WESTERN DIVI SION
DOCKET NO. 20H79CV000428
TOWN OF. W.EST STOCKBRIDGE,

PLA[NTlFF
\' .

JAMES PH1Bl3S, ET AL.,
DEFENDANTS

)
)
)
)
)

)
)
)
)

MEMORA i OUM A ND DECISION
ON PLAfNTJFF 'S COMPLAINT f-OR CONTEMPT

011 November 23, 2020. this matter was belore the Court for a virtual hearing 0 11 a
compla int for civil contem pt brought by the Town of West Stockbritlge, by and through its Board of
Hea lth ("Plaintiff~') against James Phibbs and Gcnnari's Mill Pond Trailer Park, Inc. ("Gennari's"). 1
All parties appeared through counsel.
"C ivil contempt is a means of secu ring for £he aggrieved parry the benefit of th-: court's

order." Demoulas v Demoulas S11per A,Jarke1s, Jnr.:. , 424 Mass. 50 I. 565 ( 1997). To find a violation

of a Court order sufficient to justify an order of contempt, there musL be a "clear and unequivocal
command and an equally clear and undoubted disobedience.'' Id., quoting Nickerson v. DrJ1l'd, 342
Mass. 462, 464 ( 1961). In this matter. the Court order in question is the Agreement f6r J uclgmcnt
dared September 15. 2020 (the "Agreement for Judgment'').

1

The corporation·s registered ag?nt and man:igt:r are alS1) namct.1 ~1s Dd'cndams.
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Based on the testimony of Plaintiff's health agent. Earl Moflitl. and Defondant Phibbs, and

·•.

.

after reviewing the photographs submitted al. trial. the Court finds clear aml convincing evidence

.. . the requirements set fonh in paragraph number 3 of the
that Defendant Leonard has disobeyed

.

. Cour( docs not find clear and convincing evidence that Defendant
Agreement for Judgment. but. the

..

Leonard has disobeyed the requirements set forth in paragraphs 4 and 5 of the Agreement for
Judgment.
With respect to paragraph 3. Defendant. Phibbs docs not dispute that he foiled 10 provide
proof co Plain ti ff by October 15. 2020 that any and al I vehicles at 5 Jenni for Lane. West
Stockbridge, Massachusetts (the ··Propc:.rly") are lawfi.llly registered. He claims he has the necessary
registrations but sent them to his lawyer and overlooked the requirement that they be provided to
Plaintiff. Through counsel. he represented to the Court that he would email copies of the
registrations 10 the Town immediately. Rather than enter a finding of contempt and have Defendam
Phibbs purge the contempt immediately. the Court will delay a finding o!' contempt and allow
Defendant Phibbs until !he end of business on November 24. 2020 to provide the registrations to the
Town. His failure to do so, or his failure to remove any vehicles 1hr which he cannot provide proof

..

ofregistration, shall result in a finding of contempt.

.

. . testimony regarding delays in installing !he
With respecr 10 paragraph 4, the Court heard
·,
' . has now
shed and removing the then-existing
shed/tent. but Mr. Moffatt acknowledges that the sh1.xl

• • Based on the testimony and
been erected, and he did not allege that the old sht.'d ..vas still pn:scnt.

evidence, the Court finds that Defendant Phibbs has substantially complied with the requirements
set forth in paragraph 4. Given that lhe purpose of civil contempt is Lo induce compliance rather

.

,. punishment,. .the Court does nol find Oerendant Phibbs in contempt of paragraph 4 or
than impose

..

the Agreement for Judgment.

'2
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Rc:garding paragraph 5. the Agreement fo r .Judgment requires De fendant Phibbs lo remuvc
from the Property ·'any and all garbage, junk. debris and salvage materials. as depicted in the
photographs attached hereto .. . and/or ... properly store the same in a secure, enclosed and weather
tight s1ruc1ure." Al the hearing. no reference was made lo the photographs attached

10

the

Agreement ror Judgment. but hased on the photographs of the currelll t:ondi ti ons at the Property
shown at the contempt hearing. the Court observed signil1cant improvemen t. Mr. Mo ffatt 1es1ified
that he was unable to see the enti re Property from what he described as public areas. and some of
what he photographed from those areas may not be ·'garbage, junk. debris and sah·age materials"
(wch as neatly siacked lawn chairs) . Based on the ev idence. the Court is unable to ckterminc at this
time if Defendant Phibbs has substantial!) complied with the requirements set forth in paragraph 5
of the Agrcemtnt for Judgment.
In order to allow Plaintiff to better document the curr<:?.nt cond ition of the Propcny. it shall
do a furlher inspection and within the next two weeks, and Dd~ndant Phi bbs sha ll allow access 10

all exterior areas of the Property for Mr. Moffatt or his dcsignec to document with photographs. 2
The parties shall return fo r review (by zoom) of Defendant Phibbs' compliam:c with the Agreement
fo r .Judgment on December 11. 2020 nt 3:00 p.m. IC as a result of the inspection . the Town is
satis lied that Dckndant Ph ibb~ has substnnlially complied with tile terms of the Agreement fo r
Judgment, the parties are invited to enter into a new agreement or dismiss the contempt proceedings
altogether, in which case they sha ll notify the Court ro remove the rev iew hearing from the docket.
If rho:.· Town contends that Defendant Ph ibbs remains noncom pliant \,·ith the terms of the Agrecmem
for Judgme nt. it may rs:mark the complaint for contempt for fu rther hearing on the same date as the

'C<,unsel f,ir Gcnnari ·s m:it.::d (rn 1hi:- rc<:orJ 1hiit l'l:lir11 i rr nct:d rH.\l fir~! sti:k npprt~' ul from <.icn11ari · s he f<,re e111a i11g
lh~ park 1hr rrnrposc, the i nspcclion.

or

3
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scheduled review w ith not ice to Defendant Phibbs' counsel as to the basis for its conten tion.

1uk

SO ORDERED, this)._]_: day of November. ~O~O
. . . L µ . a ~ ~ -1---'-=-=--,.:......,.
· ~ \

First Justice

I°7(~119~)

i1-,

64-}
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COMMONW EA LTH OF MASSACHUS ETTS
Tl IE TRJA L COURT
f3ERKSH'IR F.,

HOUS'ING COURT DEPARTMENT
WESTERN DIVISION

ss

DOCKET NO. 20 II79C Y0004'.!9

TOWN OF WEST ST OCKJJRlDGE,

PLAINTI FF

)
)
)
)

)

V

)

REGINALD LEONARD ET AL..

DEFENDANTS

)
)
)

MEMORANDUM AND DECISION
ON PLATNTJFF'S COtv1PLAlNT FO R CONTEMPT
011 November 23 . 2020., this matter was before the Court for heari ng on a complaint for civil

contempt brought by the Town of West Stockbri<lge, by and through its Board of Health
("P lainti rr") against Reginald Leonard and Gennari's Mill Pon<l Trailer Parle Inc. ("Gcnnari ' s''). 1
Piainti ff and Derend ant Gennari 's appeared through counsel. Despite notice of the hearing,
Defendant Leonard did not appear.

·'Civ il contempt is a means of:-ecuri11g for the aggrieved party th e benefit of the court's
order.'· D1'111oulas ,. D<!mo11/os Super lvfarkers. Inc., 424 Mass. 50 I , 565 ( 1997). To find a violation

or a Court order su ffiden l to j uslil)' an order of c.:ontem pt, there must be a ''clear and unequivocal
command and an equa lly clear and undoubted disobc<licnce." Id.. quoting Nickerson v. Dowd, 342
Mass. ·162. 464 ( 1961 ). Based on lhe testim ony orPlain ti ff s heal th agent, Earl Moffill, and the
photographs subm itled at tri:1I. the Court finds clear and conv incing evidence that Defendant

i

The cmporatio n's n:gisk·rcd :igcnt anJ rn;ttwg.:r un; ;ilso n.a mcd as DcfcndrmL~.

5 W.Div.H.Ct. 65

Leonard has Jisobcyed an unequivocal order of the Court, namely 1he /\gree1m;n1 fo r Judgment
dated September 15. 2020 and endorseu by the Court (the "Agreement for Judgment''). by foiling

Lo

take any meaningfu l steps 10 correct th~ vio lat ions cited by Plaintiff at t he property located al I
Gwenn Lane. West Stockbridge. Massachusetts. Delcndanl Leonard shall purge his contempi by
substantially complying with the Agreement for Judgment within thiny (30) days. The parties shall
n:turn fur a review on Defe.ndant Leonard's compl iance 1)n December 28, 2020 at 9:00 ,1.m.
If at the time of th~ review Plaintiff demonstrat.es that Defendant Leonard remains in

subs1antial noncompliance. the sanctions L~onard agreed to in the Agreement for Judg mcm shall be
imposed; namely. dai ly fines of $100 .00 per day. re1roac1i ve to October 15. 2020. the dare
complian(:e was requ ired under the 1\greernent for Judgmem. llntil substantia l compliance has been
ach ieved. Counsel may also file a petition for attorneys' foes fol lowing the review hearing.

SO ORDERED, thi/lY1~~. of November, 2020

)

/;

.·v ' ' u~,
Jo athan J. Kan<:
First Justice

1. kc>i..q---.....'.-~-.:.\ ( j'l/r\'l l:::i ,;> r(t)
i"\ 11',..4' )
-

r
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COMMONWEALTH OF MASSACHUSETTS

BERKSHIRE, SS.
FRANKLIN,SS
HAMPSHIRE, SS
HAMPDEN,SS

CHARLES BOGUES,
Plaintiff
v.

GEORGIA HENDRICKS.
Defendant

HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 20-SP-970

)
)
)
)
)
)
)

FINDINGS OF FACT, RULINGS OF
LAW At~ ORDER FOR JUDGMENT

This is a summary process action in which Plaintiff seeks to recover possession of the
subject premises from Defendant based on non-payment of rent. Both pa11ies represented
themselves at the Zoom trial held on November 24, 2020. Defendant did not file an answer.
Plaintiff filed an Affidavit Concerning CDC Order attesting that it has not received a declaration
from Defendant as provided in the CDC Order.
The Court finds that Plaintiff is the owner of the property located at 128 Kensington
Avenue, Sprinefield Massachusetts. Defendant lives in the unit known as is1 Floor Left (the

"Premises"). The parties do not have a rental agreement. Monthly rent is $640.00 and Defendant
claims rent from February 2020 through November 2020 in the total amount of $6,400.00.
Plaintiff served Defendant with a legally sufficient fourteen-day notice to quit which Defendant
received, and he entered a summary process case in a timely manner. Accordingly, Plaintiff has
satisfied his prima facie case for possession and unpaid rent.
Defendant did not file an answer. At trial she claimed she paid February rent to the
previous owner. 1 Rather than contest Defendant's assertion, Plaintiff voluntarily waived his
claim to February rent, leaving an unpaid balance of $5,760.00. Defendant admits that she has
not paid rent to Plaintiff, but asse1ts that Catholic Charities agreed to pay rent on her behalf for
several months. She claims that Catholic Charities en-01~eously paid the money to the fonner

1

Plaintiff purchased the property on January 17, 2020 and asserts that he ·posted notice sometime thereafter, so it is
plausible that Defendant paid February rent to the prior owner.
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landlord instead of Plaintiff, which is why Plaintiff did not receive the funds. By Defendant's
own reading of the letter purpo1ting to be from Catholic Charities, however, the dates in question
are from 2019, not 2020. Therefore, given Defendant's admission that she has not paid any rent
since February, 2020, the Court finds that $5,760.00 in unpaid rent is due Plaintiff.
Defendant represented to the Court that she has lived in her apaitment for twenty years
and has no place to go if she is evicted. Due to COVID, programs such as RAFT and ERMA
provide money to tenants who are at risk of homelessness. Given the circumstances described by
Defendant, the Court will provide a window of time for Defendant to apply for funds to either
allow her to retain her tenancy or move to other housing. In order to assist Defendant in
following the necessary steps to obtain funds, the Court refers her to the Tenancy Preservation
Program.
Based on all the credible testimony, the other evidence presented at trial and the
reasonable inferences drawn therefrom, in light of the governing law the Court, it is ORDERED
that:
I.

Judgment enter for Plaintiff for possession and damages in the amount of

$5,760.00, plus court costs.
2.

Defendant is referred to the Tenancy Preservation Program for assistance in

seeking rental assistance funds and shall follow its recommendations.
3.

In order to allow Defendant the opportunity to apply for rental assistance, the

execution (eviction order) shall issue only upon motion, and Plaintiff shall not file a motion to
issue the execution prior to December 15, 2020.

SO ORDERED, this

-dl!iay

of November, 2020.
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss:

HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 20-SP-1150

.

'

~~

SERVICENET, INC.,

Plaintiff,

.: :
v.
ORDER
' I c•

ATILLA SALA,

Defendant.
"

..

·,

After hearing on November 30, 2020, at which the .Plaintiff appeared through
counsel and for which the defendant did not appear, the following order shall enter:
1. · The terms of the November 24, 2020 Order shall remain in full force and effect.
2. Additionally, the defendant tenant is required to exit the unit and not be present
during the entirety of the time that the electrical work is being performed on
December 1, 2020. To ensure same, the plaintiff, the landlord, and the police
department are all authorized and obligated to remove the defendant tenant from

Page 1 of 2

5 W.Div.H.Ct. 69

the premises during the entire time that the electrical work is bring performed
(8:30 a.m. to 1:30 p.m. on December 1, 2020).
3. It is also understood that after the electrical work is completed , the plaintiff shall
need further access to the unit to allow Eversource to inspect the electrical
service in the unit. The plaintiff shall provide as much notice as possible to the
tenant when it needs access for Eversource, but no less than 24 hours advance
notice, and the tenant shall be required to exit the unit for the time that it takes to
complete said inspection.

So entered this _ _
:~

6

y·
day of ___j)~"'"'

~ 2020.

II

J!f-

1\ l

Robert Fields, Associate Justice
Cc: Jenni Pothier, Chief Housing Specialist (Re: TPP referral)
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COMMONWEALTH OF MASSACHUSETTS
TIIE TRIAL COURT
HA.i.v!PDEN, ss.

ORANGE PARK MANAGEMENT, LLC,
PLAINTIFF
V.
CHRISTOPHER ANDERSON,
DEFENDANT

HOUSING COURT DEPARTME't\1T
WESTERN DIVISION
DOCKET NO. 20H79CV000656
)
)
)
)
)
)
)
)
)

ORDER ON PLAINTIFF'S MOTION FOR PRELIMINARY IN.TUNCTION

This matter was before the Court on December 1, 2020, for hearing on the motion by the
plaintiff, Orange Park Management, LLC ("Plaintiff') for a preliminary injunction pursuant to
Mass. R. Civ. P. 65 (b) against Defendant Christopher Anderson ("Defendant"). 1 Plaintiff seeks to
remove Defendant from the Premises at 70 Sherman Street, znd Floor, Springfield, Massachusetts
(the ''Premises") on the basis that Defendant was a stranger to Plaintiff until approximately
October 13, 2020 and an unauthorized occupant of the Premises. Defendant appeared without
counsel on the original hearing on November 18, 2020, claimed through a person with him who
identified herself as his caregiver that he had tested positive for COVID-19 and was feeling ill,
and asked for a continuance because he was on his way to the hospital at that moment. The Court

l Although initially titled a request for temporary restraining order, Plaintiff's request at the outset of the hearing that
the request for temporary restraining order be considered a motion for preliminary injunction pursuant to Mass. R.
Civ. P. 65 (b) was allowed.
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granted a continuance and ordered Defendant to provide evidence of his illness on November 18,
2020 by way of a doctor' s note or medical record. Defendant did not provide any such evidence.2
At the heru.ing on December 1, 2020, Defendant appeared with counsel. Plaintiff also
appeared with counsel. The Court accepted testimony from both parties. Based on the credible
testimony and evidence, the Court finds the following facts:

l . Plaintiff manages the property located at 70 Sherman Street, Springfield,
Massachusetts (the "Property'') of which the Premises are pru.i.
2. Defendant occupies the Premises.
3. At some time in or after August, 2020, Defendant moved into the Premises with the
consent of the tenant, Elizabeth Valentino ('·Valentino"), Plaintiff was not notified that
Defendant was residing at the Premises.

4. Valentino did not have permission t? sublet any part of the Premises. 3
5. Defendant has no rental agreement with Plaintiff and has never paid rent to Plaintiff.
6. Plaintiff entered into a purchase and sale agreement with respect to the Property that
recites a closing date of September 28, 2020 and which requires that the Property be

vacant as of the date of the conveyance.
7. On or about October 13, 2020, when contacting Valentino to discuss the details of her
move-out, Plaintiff's manager, Patrick Gottschlicht ("Gottschlicht',). discovered that
Defendant was residing in the Premises.

2

Defendant did provide what he asserts is evidence of a positive COVID-19 test result from November 4, 2020 but
the Court asked for evidence of his medical condition on November 18, 2020 that warranted the continuance.
3 Plaintiff did not produce a rental agreement with Valentino, hut, based on the credible testimony Plaintiffs
manager, the Court finds that Valentino (who had moved into the Premises from a different property managed by
Plaintiff) was aware that Plaintiff was attempting to scJl the Property and that she would likely occupy the Premises
for a short period of time. The Cou11 infers, therefore, \hat Plaintiff would nol have given Valentino the right to enter
into a sublease.

2
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8. On October 15, 2020, Valentino returned keys and surrendered possession of the
Premises to Plaintiff in exchange for consideration.

9. Defendant did not vacate the Premises when Valentino surrendered possession.
10, Subsequent to October 15, 2020 and prior to filing the verified complaint, Plaintiff
offered to assist Defendant in finding and paying for replacement housing. Plaintiff
made arrangements with a colleague in the property management business to offer
Defendant an apartment, and when Defendant expressed concerns about the rental rate
and the no pet policy, Gottschlicht negotiated on Defendant's behalf to reduce the rent
and waive the no pet policy, but Defendant declined the apartment.
11. On November 6, 2020, Plaintiff filed a verified complaint and request for temporary
restraining order enjoining Defendant from occupying the l~rcmiscs.

In considering a request for injunctive relief, the Court evaluates in combination the
moving party's claim ofinjury and chance of success on the merits. If the Court is
convinced that failure to issue the injunction would subject the moving party to a
substantial risk of irreparable harm, the Court must then balance th is risk against any
similar dsk of irreparable harm which granting the injunction would create for the
opposing party. What matters as to each party is not the raw amount of irreparable harm
the pa1ty might conceivably suffer, but rather the risk of such harm in light of the party's
chance of success on the merits. Only where the balance between these risks outs in favor
of the moving party may a preliminary injunction properly issue. See Packaging
Industries Group, Inc. v. Cheney, 380 Mass. 609,617 (1980).

3
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Based on the foregoing findings, the Court concludes that Plaintiff is likely to succeed on
its claim that Defendant is without any legal right to reside at the Premises, having entered the
Premises without the knowledge of Plaintiff and having tendered no rent to Plaintiff. Defendant's
failure to vacate the Premises is causing immediate and irreparable harm to Plaintiffas the date for
closing on the sale of the Property has long passed and Mr. Gottschlicht testified credibly that the
sale will be canceled if the transaction does not close by the end of the year.
Defendant contends that the risk of irreparable harm to hiin if he is forced to vacate the
Premises is significant and outweighs the financial harm to Plaintiff if the sale falls through. This
risk, however, must be considered in light of Plaintifr s likelihood of success on the merits of its

claim. Given the Court's conclusion that Defendant is without any legal right to reside at the
Premises, the balance of harm weighs in favor of Plaintiff.
With respect to Defendant's contention that his positive test for COVID- 19 must be taken
into account as an equitable consideration, the Court did not find Defendant credible regarding his
current health condition. When he obtained a continuance of this hearing on November 18, 2020,
Defendant was ordered to provide medical documentation regarding his health on the day of that
hearing, and he failed to do so and offered no explnnation as to why he did not produce it. Under
these circumstances, the most the Court is wiiling to do is provide a small window oftime to allow
Defendant to relocate. 4
Accordingly, the Court ALLOWS Plaintiffs request for an injunction enjoining Defendant
from occupying the Premises and ORDERS that Defendant vacate the Premises. In light of the

4

Although the public interest weighs in favor of not ordering residents to vacate during the COVID-19 pandemic,
Defendant had it within his own power to accept Plaintiff's repeated offers for financial assistance and its offer of an
available apartment. At lhe hearing, Plaintiff expressed a willingness even now to provide some financial assistance
to Defendant to relocate. Defendant cannot reject reasonable financial and housing options and then credibly argue
that it would be contrary to the public interest to require him to move.

4
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considerations referenced in this Order, Defendant shall not be required to vacate until the end of
the day on December 13, 2020. If Defendant fails to vacate, Plaintiff shall be entitled to have a
sheriff or constable remove Defendant and anyone holding possession under Defendant as
trespassers.

SO ORDERED, this:i_~ay of December, 2020.

J
First Justice

5
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COMMONWEALTH OF MASSACHUSETIS
THE TRlAL COURT
HAMPDEN, ss.

VALLEY CASTLE HOLD1NGS LLC,
PLAINTIFF

V.
KATHLEEN ROGERS.
DEFENDANT

HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 20H79SP000879
)
)
)
)
)
)
)

)
)

FINDINGS OF FACT. RULINGS OF LAW AND ORDER FOR JUDGMENT

This is a summary process action in which Plaintiff seeks to recover possession of certain
residential premises from Defendant based on non-payment of rent. At trial on December 2, 2020
(which was conducted using Zoom video-conference technology), Plaintiff appeared through
counsel and Defendant represented herself. Plaintiff filed an Affidavit Concerning CDC Order
attesting that it has not received a declaration from Defendant as provided in the CDC Order, and
Defendant confirmed that she had not provided a CDC declaration to Plaintiff. 1
The parties stipulated to sufficient facts to establish Plaintifrs prima facie case for
possession and damages for unpaid rent, namely:

I. Defendant resides at 143-145 Oak Grove Avenue, 2d Floor, Springfield, .
Massachusetts (the "Premises").

2. Plaintiff is the owner of the Premises.
3. Monthly rent is $1,260.00.

4. The amount of unpaid rent through the date of trial is $16,365.00.

1

The Temporary Hall in Residential Evictions to Prevent the Further Spread ofCOVID-19, issued by the Centers
for Disease Control and Prevention on September 4, 2020 and found at 85 Fed. Reg. 55292 ("CDC Order") provides
protection to tenants and residents of residential property who provide a declaration to their landlord as described in
the CDC Order. Because Plaintiff did not provide a declaration, she is not entitled to the protections set forth in the
CDC Order at this time.
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5. Plaintiff served Defendant with a legally sufficient notice to quit, which Defendant
received.
Defendant filed an answer that did not assert any sped fie defenses or ~ounterclaims.
Defendant testified that she understood she owed the money and was simply seeking time to find
a new place to live. A request for additional time to move does not constitute a legal defense to
entry ofjudgment.
Based on the stipulations of the patties, the credible testimony and evidence presented at
trial and the reasonable inferences drawn therefrom, and in light of the governing law, it is
ORDERED that judgment shall enter for the Plaintiff for possession and damages in the amount
of$l6,365.00, plus court costs. In light of the continuing pandemic, the Court shall exercise its
equitable powers and require Plaintiff to file a motion (rather than a written app lication) for
issuance of the execution following expiration of the statutory appeal period, and the Court will
thereafter schedule a hearing on PlaintifPs motion .2
SO ORDER.ED, this --1.!!!_day of December, 2020.

2

The purpose ofscheduJing a bearing rather than issuing the execution by written application is to allow Defendant
an opportunity to present any relevant info,mation regarding a possible slay oftbc levy.

2
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

Hampden ss:

HOUSING COURT DEPARTMENT
W ESTERN DIVISION

DOCKET NO. 19-SP-3425

Cicy View Commons,
Plaintiff,
ORDE R

V.

Jose Diaz,
Defendanc.

After hearing on December 7, 2020 at which the plain ti ff (landlord) counsel appeared, but m
which the defendant (tenant) did not appear, and based 011 t.he Plaintiff's Affidavit Concerning
CDC Order (85 Fed. Reg. 55292) as filed on October 28, 2020, the following orders are to enter:
l. The landlord's morion for issuance of a new excculion (eviction order) is allowed based

on the court's finding that the defendant is not in compliance with parngraphs 6 and
lO(B) of 1he r:'ebruary 25, 2020 Agreement for Judgment.

2. As provided in paragraph 4 of the Februa1y 25, 2020 1\grcement for Judgment, a
judgment nunc pro wnc (retroactive) to August 29, 2019 shall enter in favor of the
landlord for possession and $691.00 in rent/use and occupancy wi thout costs. The
execution shall Lssue fonhw iLh.

So entered this ?j11 day of December, 2020

Fairlie A. Dalton
Fa irl ie A. Dalton, J.
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT
·HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 18H79SP04249

HAMPDEN, ss.

ROSEMARY THOMAS,
PLAINTIFF
V.
AIESHA JAWANDO ET AL,

DEFENDANTS

)
)
)
)
)
)
)
)
)
)

JUDGMENT ON CONTEMPT

On November 6, 2020, the Court entered a finding that Plaintiff was in contempt as a
result of her disobedience of a clear and unequivocal order of this Court dated June 4, 2019. As a
sanction for the contempt finding, the Court ordered Plaintiff to pay Defendants' reasonable
attorney's fees and costs associated with the contempt proceeding. Defendants' counsel, Thomas
Natoli, filed affidavits in support of his petition for an award of attorney's fees in the amount of
$3,789.00 plus $45.76 in expenses. Plaintiff opposed the sum sought by Defendants and
contends that a reasonable attorney's fee would be $1,500.00.
In determining an award of attorney's fees, the Court typically uses the "lodestar"
method, pursuant to which "[a] fair market rate for time reasonably spent in litigating a case is
the basic measure of a reasonable attorney's fee under State Jaw as well as Federal law. Fontaine
v. Ebtec Corp., 415 Mass. 309, 325-26 (1993). However, the actual amount of the attorney's fee
is largely discretionary. Linthicum v. Archambault, 379 Mass. 381, 388 (1979). An evidentiary
hearing is not required. Heller v. Silverbranch Constr. Corp., 376 Mass. 621 , 630-31 (1978). In
determining an award of attorney's fees, the Court must "consider the nature of the case and the
1
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issues presented, the time and labor required, the amount of the damages involved, the result
obtained, the experience, reputation and ability of the attorney, the usual price charged for
similar services by other attorneys in the same area, and the amount of award in similar cases.

Linthicum, 379 Mass. at 388.
The Court finds that Attorney Natoli's hourly rate of $300.00 for a case of this nature is a
fair market rate, and Plaintiffs counsel does not contend otherwise. Plaintiffs counsel argues,
however, that the time spent in relation to the contempt proceeding is excessive. After reviewing
Attorney Natoli's time records submitted with his affidavit, and taking into account the
assertions contained in Attorney Natoli's sworn affidavit concerning the complexity of title
issues that had to be sorted out to ensure that the subject property had in fact been conveyed in
contravention of the June 4, 2019 order, the Court finds that the 12.63 hours spent by Attorney
Natoli working on this matter (as detailed in Exhibit B to his affidavit) is a reasonable amount of
time.
Accordingly, after consideration of the various affidavits submitted in this matter in light
of the applicable legal standard, a judgment for contempt shall enter in favor of Defendants with
sanctions imposed in the form of an award of attorney's fees to Defendants in the amount of
$3,789.00, along with reasonable costs in the amount of $45.76.

SO ORDERED, this ~ y of December, 2020.

Jt::ff::
First Justice

2
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COMMONWEALTH OF MASSACHUSE1TS
Tiffi TRIAL COURT
Hampden ss:

HOUSING COURT DEPARTMENT
WESTERN DIVISION

DOCKET NO. 20-S P-32

Mason Square Apartments,
Plaintiff,
ORDERS

V.

Jade L. Brown,
Defendanl.

This maner came before the court on December 7, 2020 on the plaintiff (landlord) 's motion
for entry of judgment and issuance of execution for possession and money damages and the
defendant (tenant)'s motion to extend the rime 10 oppose the landlord's motion and reevaluate the
amount owed. The plaintiff appeared at the hearing through coun sel, but the defendant did not
appear. The docket sho,vs char the Plaintiff 's !\ffidaviL Concerning CDC Order (85 Fed. Reg.
55292) was filed on October 28, 2020. After hearing .:ind without opposition, the following
orders are to en ter:
l. The clefenclant 's motion to extend the time to oppose the motjon is DENIED. She failed
to appear to offer any renson why she needed nn extension. Cou nsel for the plaintiff's

attorney reported to th e court that payments made by Ms. Brmvn since the plaintiff's
motion was fil ed on October 28, 2020 have been credited to her rent ledger, leaving a
zero balance owed for rent/use and occupa ncy but a remaining balance of $ 177.76 owed
for costs.
2. The plaintiff's morion for enrry of judgment and issuance of execution is ALLOWED
pursuant to the terms of the January 16, 2020 Agreement.

3. Judgment will enter for the landlord for possession and costs on ly of$ \ 77.7Ci nunc pro
mnc (retroactive) to January 16, 2020. Execution will issue at this time.
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4. As agreed by the plaintiff, if the defendant resumes making the $100 weekly payments
towa rd the costs and she pays her current use and occupancy, the use of the execution
will be stayed pending such pay men ts.
5. The plai nti ff wil l return the execution lo the court when the defendant reaches a zero
balance.

So entered this9;J,day of December, 2020

Fai rlie A. Da lto n
Fai rl ie A. Da lton, J.
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT
HAMPDEN, ss.

BIANCA MARTINEZ,
PLAINTIFF
V.
CHICOPEE VILLAGE TOWNHOMES,
SHARON BYRD, ET AL.
DEFENDANTS

HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 20H79CV00482
)
)
)
)
)
)
)
)
)
)

ORDER

This matter came before the Court on December 10, 2020 on Plaintiff s motion to enforce
a Court agreement of the parties dated September 11, 2020 against Defendant Byrd ( Ms.
Byrd ). Plaintiff and Ms. Byrd appeared and represented themselves; Defendant Chicopee
Village Townhomes ( Landlord ) appeared through counsel.
Plaintiff has previously filed motions to enforce the Court agreement. She now contends
that Ms. Byrd has continued to interfere with her peaceful enjoyment of her home, particularly
by playing loud music. Ms. Byrd claims that she has to turn up her music because Plaintiff s
music is too loud. Both Plaintiff and Ms. Byrd have many numerous complaints to the Landlord
and to the Chicopee Police Department. Landlord represents that Plaintiff has agreed to a transfer
to a different unit and Landlord is prepared to permit the transfer as soon as December 15, 2020,
but that the Holyoke Housing Authority cannot schedule an inspection of the new unit, which is
required by the terms of Plaintiff s subsidy, until the end of the month, thereby delaying the
transfer until January 1, 2021.
Based on the foregoing, the Court orders as follows:
1
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1.

Given the volume of complaints to both Landlord and the Chicopee Police

Department, which takes up valuable time and resources that could be put to better use, the Court
encourages the Holyoke Housing Authority to prioritize this matter and expedite the inspection
so that the transfer can occur as soon after December 15, 2020 as possible. Landlord, in its
discretion, may implead Holyoke Housing Authority if it believes a Court order would facilitate
an expedited inspection.
2.

Until such time as Plaintiff has moved to a new unit, Plaintiff and Ms. Byrd are

ordered as follows:
a. Not to play music between the hours of 10 p.m. and 8 a.m.;
b. At all other times, to maintain a low volume of music so that it cannot be
heard outside of the walls of their respective units;
c. Have no contact with one another, including in person communication,
electronic communication or through social media platforms;
SO ORDERED, this ___ day of December, 2020.
___________________
Jonathan J. Kane
First Justice

2
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss:

HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 20-SP-591

CITY VIEW COMMONS I,

Plaintiff,

v.
ORDER
JUAN E. APONTE,

Defendant.

After hearing on December 9, 2020 on the landlord's motion for issuance of the
execution, at which the landlord appeared through counsel and the tenant failed to
appear, the following order shall enter:
1. The tenant owes $425 in rent, use, and occupancy through December, 2020
plus $184 in court costs.
2. The tenant's monthly rent is currently $32.

Page 1 of 3
5 W.Div.H.Ct. 85

3. The motion is allowed and judgment and execution shall issue for the above
noted sums but there shall be a stay on its use until the next court hearing
noted below.
4 . In the meantime, the tenant shall pay his December, 2020 and January, 2021
use and occupancy (rent).
5. There are various financial assistance programs rela ted to COVID-19 that
may be helpful to the tenant to pay the monies she owes to the landlord and
avoid an eviction. Such programs include (but are not limited to): RAFT funds
which can be reached on line at www.wayfindersma.org/hcec-assessment or
by phone at 413-233-1600.
6. The federa l government has also generated an order that may have the effect
of halting physical evictions if the tenant completes a CDC declaration and
provides same to the landlord . The tenant may wish to obtain a copy of a
CDC declaration to determine if the Temporary Halt in Residential Evictions
to Prevent Further Spread of COVID-19. at 85 Fed . Reg. 55,292 (September
4, 2020) applies to her. If so, she should provide a copy of the declaration
with her signature to the landlord and to the court.
7. The tenant may wish to consult with a free attorney at Community Legal Aid
at 413-781-7814 or the Hampden County Bar Association at 413-732-4648.
8. If the tenant or anyone in his household has a disability she may wish to
contact the Tenancy Preservation Program at 413-233-5327.
9. The landlord shall communicate with the tenant to provide information about
any and all public funds that may be available to the tenant to pay his back

Page 2 o f 3

5 W.Div.H.Ct. 86

rent and court costs. The tenant is also required to reach out to the landlord
regarding same.
10.This matter shall be scheduled for January 14, 2021 at 12:00 p.m. The
Clerks Office shall provide written instructions on how to participate in the
hearing by Zoom . Any questions for the Clerks Office can be directed to it by
calling 413-748-7838.

So entered this _

__,/'--Lf_1"'
_ _

day of

De..ce M h ~ r

, 2020.

Robert Fields, Associate Justice
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss:

HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 16-SP-2488

CITY VIEW COMMONS,
Plaintiff,
;' \

v.

. ORDER
SHANTI ABDUL-HAKIM,
'.

Defendant

.
After hearing on December 9, 2020 on the landlord's motion for re-issuance of an
execution, at which the landlord appeared through counsel and the tenant failed to
appear, the following order shall enter:
1.

The landlord's motion is allowed and an execution shall issue for $7,360 in
rent, use, and occupancy plus $166 in court costs.

2. Use of the execution is stayed, however, until leave of the court.

?age 1 of 2
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3. The stay is based on several factors including the age of this case, that the
tenant has mostly been current on his rent but has falled to pay down the
significant debt (noted above), that there is presently a global pandemic and
there may be sufficient COVID-related state and local funding for which the
tenant may be eligible to pay the back rent.
4. This matter shall be scheduled for further hearing o·n a date and time noted
below. In the meantime, the tenant Is directed to investigate his eligibility for
RAFT funds through Wayfinders, Inc. which can be reached on-line at
www.wayfindersma.org/hcec-assessment or by phone at 413-233-1600.

5. Additionally, both the landlord and the tenant shall communicate and
cooperate with one another regarding the possible availability of RAFT funds
to pay the judgment in this matter.
6. The tenant may also wish to reach out to Community legal Aid (CLA) for
legal assistance and assistance with obtaining RAi=T funds·. CLA can be
reached by phone at 413-781-7814.

7. This matter shall be schedule for further hearing on January 14, 2021 at
11 :00 a.m. The Clerks Office shall provide written Instructions on how to
participate in the hearing by Zoom.

So entered this · ~

1:-\.\X\

Robert Fields, Associate Justice

day of.De:,C&>r.{\DR R

, 2020.
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

HAMPDEN, ss. .

HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 20H79CV000656

ORANGE PARK MANAGEMENT, LLC,
.

PLAINTIFF
V.

CH~STOPHER ANDERSON,
DEFENDANT

)
)

)
)
)
)
)
)
)

ORDER ON DEFENDANT'S EMERGENCY MOTION FOR INJUNCTION
Following an order of this Court entered on December 4, 2020 pursuant to which the Court
concluded that Defendant was not a tenant and that he and all other occupants claiming under him
had no legal right to reside at 70 Sherman Street, 2nd Floor, Springfield, Massachusetts (the
"Premises") and could be removed as trespassers as of December 14, 2020, Defendant filed an
emergency order for additional time to vacate. The basis for the request is the poor health of
Defendant's step-father, whom Defendant claims was recently discharged from the hospital and is
now living at the Premises.
After a hearing on December 15, 2020, at which the patties appeared through counsel, the
Court finds no legal basis to alter its findings set forth in the December 4, 2020 order. Likewise,
the new information presented to the Court at the hearing today does not provide a compelling ·
reason to rebalance the equities given that Defendant's step-father was not previously disclosed as
an occupant prior to today and given that he has no greater interest in the Premises than Defendant.
Nonetheless, in light of the candid testimony of Plaintiffs agent that an extension through this
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week would not have a material adverse effect on the pending closing of the purchase and sale
transaction, the Court hereby modifies the December 4, 2020 order by extending the vacate date
to 9:00 a.m. o n December 21, 2020. At or after that time, Plaintiff shall be entitled to have a
sheriff or constable remove Defendant and anyone holding possession under Defendant as
trespassers. This Order constitutes sufficient notice to Defendant and the other occupants and
Plaintiff is not obligated to provide any further notice of the time and date of the vacate order.
Defendant will not be entitled to any further equitable relief.

·~

SO ORDERED, this ..\bday of December, 2020.

J
First Justice

2
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

HOUSING COURT DEPARTMENT

Hampden, ss:

WESTERN DIVISION
CASE NO. 20-SP-1103

LUMBER YARD NORTHAMPTON LIMITED
PARTNERSHIP,

Plaintiff,

ORDER

v.
KELLI HUDSON,

Defendant.

After hearing on December 15, 2020 on for review and for the landlord's motion
to issue the execution , at which the landlord appeared through counsel and the tenant
appeared prose, the following order shall enter:
1.

The court finds that the tenant, Ms. Hudson, did not fully comprehend the
thoroughness and/or diligence of a housing search that is required of her by
order of this court.
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2. Based on the tenant having successfully permanently removed her dog Roxy
from the premises and her immediate payment of use and occupancy for
December, 2020, and given that the tenant is pregnant and asserts that she was
ill for the past two weeks , and given the context of the current uptick in COVID,
the motion for execution is denied without prejudice.
3. The tenant was connected by the court to WayFinders to investigate the status of
her RAFT appl ication at the conclusion of the hearing (that program was
available in a breakout room on the court's zoom site) and the parties shall
cooperate and attend to that RAFT applicati on process.
4. The tenant shall work with the landlord and specifical ly with Ms. Michelle Carr,
the Resident Services Coordinator, who can assist the tenant witi1 her housing
search. The log required by the court in its previous order shall include the name
of each of every housing unit or complex or agency that the tenant inquires
about, the date of the inquiry, the status of the in quiry, and copies of each and
every appl ication submitted and shal l be provided by the tenant to the landlord on
December 28· 2020 and January 5, 2021. The landlord has indicated that Ms.
Carr can provide, among other resources such as lists of possible housing
options, photocopying and mailing of applications.
5. This matter shal l be scheduled for further hearing on January 7, 2021

at 10:00

a.m. The Clerks Office shall provide the parties with written instructions on how
to participate in the hearing by Zoom. If the landlord anticipates challeng ing the

diligence of the tenant's housing search process at the next hearing, it shall
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provide copies of any and all of the tenant's log(s) to the court prior to the hearing
(minus copies of accompanying applications).

,7'-i,_

I o_' ___ day of

So entered this _ _

I

2020.

I

,,.--L--'

I

Robert Fields, Asidciate Justice

~ ·

r

Cc: Caitl in Castillo, First Assistant Clerk Magistrate
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