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ABOUT

This is an unofficial reporter for decisions issued by the Western Division Housing Court. The
editors collect the decisions on an ongoing basis for publication in sequentially numbered
volumes. Presently, this unofficial reporter is known as the “Western Division Housing Court
Reporter.” Inasmuch as the reader’s audience is familiar with this unofficial reporter, the reader
is invited to cite from these decisions by using the abbreviated reporter name “W.Div.H.Ct.”

WHO WE ARE
This is a collaborative effort by and among several individuals representative of the Court, the
local landlord bar, and the local tenant bar:

Hon. Jonathan Kane, First Justice, Western Division Housing Court

Hon. Robert Fields, Associate Justice, Western Division Housing Court
Hon. Michael Doherty, Clerk Magistrate, Western Division Housing Court
Aaron Dulles, Esq., Massachusetts Attorney General’s Office?

Peter Vickery, Esq., Bobrowski & Vickery, LLC

Messrs. Dulles and Vickery serve as co-editors for coordination and execution of this project.

OUR PROCESS

The Court sets aside copies of all its written decisions. Periodically, the editors collect and scan
these decisions, employing commercial-grade “optical character recognition” software to create
text-searchable PDF versions. On occasion, the editors also receive decisions directly from
advocates to help ensure completeness. When sufficient material has been gathered to warrant
publication, the editors compile the decisions, review the draft compilation with the Court for
approval, and publish the new volume. Within each volume decisions are sorted chronologically.
The primary index is chronological, and the secondary index is by judge. As of Volume 12, the
stamped page numbers correspond to the PDF page numbers. The editors publish the volumes
online and via an e-mail listserv. The Social Law Library receives a copy of each volume.
Volumes are serially numbered and generally correspond to a stated time period. But, for several
reasons, some volumes also include older decisions that had not been previously available.

EDITORIAL STANDARDS

In General. By default, decisions are included unless specific exclusion criteria are met.
Exclusion criteria are intentionally limited, and the editors have designed them to minimize any
suggestion of bias for or against any particular litigant, type of litigant, attorney, firm, type of
case, judge, witness, etc. In certain circumstances, redactions may be used in lieu of exclusions.

Exclusion by the Court. The Court intends to provide the editors with all of its decisions except
those from impounded cases and those involving highly sensitive issues relating to minors—the
latter being a determination made by the Court in its sole discretion. The Court does not provide
decisions issued by the Clerk Magistrate or any Assistant Clerk-Magistrate. Additionally, the
Court does not ordinarily provide decisions issued as endorsements onto the face of motion
papers. The Court retains inherent authority to withhold other decisions without notice.

! Formerly of Community Legal Aid, and historically associated with the local tenant bar.
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Redaction and Exclusion. The editors will redact or exclude material in certain circumstances.
The editors make redaction and exclusion decisions by consensus, applying their best good faith
judgment and taking the Court’s views into consideration. Our current redaction and exclusion
criteria are as follows: (1) Case management and scheduling orders will generally be excluded.
(2) Terse orders and rulings will generally be excluded if they are sufficiently lacking in context
or background information as to make them clearly unhelpful to a person who is not familiar
with the specific case. (3) Stipulated or agreed-upon orders will generally be excluded.

(4) Decisions made as handwritten endorsements to a party’s filing will generally be excluded.
(5) Orders detailing or discussing highly sensitive issues relating to minors, mental health
disabilities, specific personal financial information, and/or certain criminal activity will be
redacted if reasonably possible, or excluded if not. As applied to orders involving guardians ad
litem or the Tenancy Preservation Program, redaction or exclusion is not triggered by virtue of
such references alone but rather by language revealing or fairly implying specific facts about a
mental health disability. (6) Non-public contact information for parties, attorneys, and third-
parties are generally redacted.

The exclusion criteria and the review criteria will undoubtedly grow, change, and evolve over
time. The prefatory text of each volume will reflect the most recent version of the criteria.

Final Review. Prior to publication of any given volume, the editors will submit the draft volume
to the Court for a final review to ensure that it meets the editorial standards.

PUBLICATION

Volumes are published in PDF format at www.masshousingcourtreports.org. We also have a
listserv for anybody who wishes to receive new volumes by e-mail when they are released.
Those wishing to sign up for the listserv should e-mail Aaron Dulles (aaron.dulles@mass.gov).

Starting with Volume 12, an additional high quality version of each volume is also posted on
our website. These are not released via email because their file sizes are typically too large. High
quality versions are marked as such on their title page (near the bottom left) and have their own
digital signatures.

SECURITY

The editors use GPG technology to protect against altered copies of the PDF volumes. Alongside
each volume is another file with Aaron Dulles’s digital signature of authentication. Readers may
authenticate each volume using freely available GPG software. In addition to the PDF volume
and its accompanying signature file, the reader will need Aaron Dulles’s “public key,” which can
be found by searching his name on keyserver.pgp.com. The key is associated with the e-mail
address dulles@jd11.law.harvard.edu, and it has the following “fingerprint” identifier:

OC7A FBAZ 099C 5300 3A25 9754 89A1 4D6A 4C45 AE3D

CONTACT US

Comments, questions, and concerns may be raised to any person involved in this project.
However, out of respect for the Court’s time, please direct such communications at the first
instance to Aaron Dulles (aaron.dulles@mass.gov) or Peter Vickery (peter@petervickery.com).
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

BERKSHIRE, ss. HOUSING COURT DEPARTMENT

RANSFORD PROPERTILS,

Y.

HENRI O’NEIL,

WESTERN DIVISION
DOCKET NO. Z21CV(471

PLAINTIFF
AGREED-UPON ORDER

L . IR S LN N

DEFENDANT

This application for temporary restraining order came before the Court by Zoom on

August 20, 2021, Plaintiff appeared through counsel, and Defendant represented himself. He was

accompanied by Mr. Peck from the Tenancy Preservation Progran: (“TPP"}. Because Defendant

appeared after notice, the Court treats this application as a motion for a preliminary injunction.

The parties agreed to the following terms as a resolution of this matter, which the Court

hereby enters as an order:

1.

2.

[P

4,
s.

h
SO ORDERED this zz’bday of August 2021,

Defendant will not use the range or oven fo cook,

Defendant will use not use anything other than the microwave to prepare meals in his
room.

Defendant will cooperate with TPP and follow its recommendations regarding a housing
search.

The legislative fee for injunctions sct forth in G.L. ¢. 262, § 4 is waived.

This order shall remain in effect until further order of this Court.

donathan J. Kand, First Justice
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COMMONWEALTHOF MASSACHUSIETTS
THE TRIAL COURT

Hampden, ss: HOUSING COURTDEPARTMENT
WESTERN DIVISION

KARELYZTORRES,

Ilaintiff,
V. DOCKET NQ. 21CV130514
OCEANPROPERTY,

Delendant,

ORDER

This matler came before the court on Aagust 19, 2021 on the plaintlT-tenant 's request Tor
an emergeney order against the defendant-landlord. Both panies were represented by counsel a
the hearing. Karelyy Torres testified on her own behalt and submitted cvidence, Felicia Cortes,
olfice munager lor Oceun Property Management, testified for the defendant. The case was
relered to the Tenancey Preservation Program (PP Two TPP cliniciins were present forthe
hearing,

The tenant has fived at the subject rental premises located ar 304 Chestnul Strect 548 in
Iolyoke, Massiachusetts with her minor children since December 2018, The apartment s &
three-bedroom Section 8 moderate rehab unit, The subsidy is administered by the Holyoke
Housing Authority.

Ms. Torres requested that the landjord relocate her Family temporarily and then move
them out of the apartment to another building in the development because of a recurring sporadic
problem with bats, She testified that she has seer onie to three bals in her apartment, always ai
night, at difTerent times since she moved into the apartment or at least since 2019, She submitted

a letter from her daughter’s pediatrician dated August 28, 2019 referencing the need to address ol

12 W.Div.H.Ct. 9
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION

WINN MANAGED PROPERTIES, LLC, AS
AGENT FOR NORTHERN HEIGUTS, LP,

IMlaintift,
V. DOCKET NO. 21CV003523
EUGENEA CARTER,

Defendant,

ORDER

This matter came before the court on August 24, 2021 {or a hearing on the plaintiff-
landlord’s verificd complaint for a civil restraining order against the delendant-tenant. The
plaintifl was represented by counsel. Property manager Jenn Adams testified on behalf of the
plaintiff. The defendant was sell-represented and testilied on her own behalf.

The tenant lives at the subject rental premises located at 7 Central Street #2A in
Springheld, Massachusetts with her husband. She has fived in this second [loor apartment for
about two and one-half years, She lived in a third Hoor apartment in the same building for many
years betore moving 1o the seeond [loor,

Ms. Adams testified that on August 9, 2021 she was on the telephone in her office with
her boss when Ms. Carler came into the outer office and conlronted the assistant property
manager, Felicia Orr.! Ms, Adums testified that she could hear what was said and could see Ms.
Carter pointing al her through a window between the oftices. Ms. Carter was very angry and
upset aboul an ongoing mice inlestation in her aparument. She yelled and made threats directed

at Ms, Adams because the infestation had not been eliminated.

I ps. Orr was nol available to teslify because she began a maternity leave earlier than planned.
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

HAMPSHIRE, ss. _
HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NQO. 21-SP-1307

ROCKRIDGE RETIREMENT COMMUNITY, )
)
PLAINTIFF )

)  ORDER FOR JUDGMENT
V. )
)
KEVIN COURTNEY, )
)
DEFENDANT )

This case came before the Court by Zoom on August 23, 2021 for a hearing on Plaintiff’s
motion for entry of judgment based on alleged viclations of an Agreement of the Parties dated
July 7, 2021 (the “Agreement”). Plaintiff appeared with counsel. Defendant represented himself.

The Agreement prohibited Defendant from, among other things, “harassing any staff or
other resident, whether physical or verbal.” Based on the testimony offered at trial, the Court
finds, that Defendant substantially violated this provision by speaking and gesturing at staff in a
manner that caused them to fee] intimidated and uneasy.!

The Agreement also required Defendant to “declutter his unit and remove any unsafe fire
load, such that there are clear egresses into the unit, as well as clear egresses to all rooms within

his unit” and to permit access to Plaintiff’s staff to enter his unit for the purpose of cleaning each

! Plaintiff”s witnesses testified credibly that Defendant makes hand gestures and seems to be placing “curses” and
“hexes” on people. In addition to making staff very uncomfortable, other residents are in fear of him, particularly
after an employee died and Defendant claimed that his “curse” caused her death.

1

12 W.Div.H.Ct. 16



week. Defendant concedes that he has not complied with this requirement. The Court finds his
failure to comply is a substantial violation of a material term of the Agreement.

Accordingly, Plaintiff is entitled to entry of judgment. The execution (eviction order)

shall only issue upon further order of this Court. The following order shall enter:

I. The parties shall return for a Zoom hearing on September 9, 2021 at 3:00 p.m. by
Zoom to determine whether the execution will issue and if the Court will impose any
conditions on its use.

2. Prior to the next Court date, Defendant shall make diligent efforts to remove the
excessive clutter in his unit so that weekly cleanings can begin. He initially testified
that he did not want anyone to move his boaks, but subsequently stated that he would
allow others, under his supervision, to put books in boxes. If management is not able
to locate an agency or entity to assist Defendant with this task, Plaintiff’s counsel
may make a referral to the Pioneer Valley Tenancy Preservaticn Program (“TPP”) for
an assessment of Defendant’s eligibility for services. If Defendant is eligible, TPP
may be able to arrange for a heavy chores company to help Defendant.

3. Defendant shali allow access to management for an inspection of his uniton .
September 2, 2021 at 1:00 p.m. Both Plaintiff and Defendant are invited to take
phetographs to show the Court the conditien of the unit,

4. Defendant shall not communicate {verbally or through gestures) with any staff
member except as necessary to address bona fide landlord-tenant issues, and he shall
refrain from any action that disturbs other residents or places them in fear. Defendant
is on notice that the manner in which he has addressed staff members and other

residents in the past as described by witnesses at the hearing today 1s the type of

12 W.Div.H.Ct. 17
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

HAMPDEN, ss. ’ HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 21-8P-1275
FRANK OFORI BOATENG,
PLAINTIFF
V. FINDINGS OF FACT, RULINGS

OF LAW AND ORDER
GABRIEL GUTIERREZ, ET AL.,

DEFENDANTS

This summary process case came before the Court for an in-person trial on August 24,
2021. All parties appeared through counsel. Defendants concede that they did not provide
Plaintiff with a CDC declaration nor do they have a pending application for emergency rental
assistance; therefore, neither the Federal nor Massachusetts eviction moratoria apply.

Based on the testimony and evidence presented at trial, the Court finds that Defendants
live at 164 Dunmoreland Street, Springfield, Springfield, Massachusetts (the “Premises”) in a
first-floor apartment in a two-family house owned by Plaintiff. Plaintiff purchased the house on
January 25, 2021. Defendants were tenants of the prior owner under a written lease that expired
by its terms on March 1, 2021.

‘When Plaintiff commenced this case, he filed with this Court two different notices to quit
along with the summons and complaint. In one notice, dated March 15, 2021, Plaintiff informed
Defendants to vacate within thirty days from service of the notice and cited a balance due of
“$1800 plus.” In the other notice, dated March 17, 2021, Plaintiff served a 14-day notice based

on Defendants’ failure fo pay rent in the amount of $1800, The summeons and complaint cites the

12 W.Div.H.Ct. 19



teason for the eviction as “expired lease” and references a balance due of $1850 after adding on
late fees.!

A landlord’s termination of a tenancy must be unequivocal. See Maguire v Haddad, 325
Mass. 590, 593 (1950). Because a tenant may reasonably misunderstand the legal force of a
notice to quit, see Adiartey v. Central Div. Housing Court Dep't, 481 Mass. 830, 850 (2019), a
tenant is entitled to a clear, unequivocal and unambiguous termination notice. By providing
Defendants with two notices to vacate in the same month citing different tetmination dates (one
being 14 days and the other 30 days}, Plaintiff sent Defendants a mixed message regarding the
actual timing of the termination and created confusion around Defendants’ right to cure and
reinstate the tenancy. The Court deems the sending of multiple inconsistent notices to quit in this
case to be a substantive error with a meaningful practical effect, thereby rendering the notice
relied upon by Defendants defective.

Moreover, in bringing a summary process case, a landlord is confined to the grounds set
forth in its notice to quit. See Uniform R. Summary P. 2(d). Where the basis for termmation of
the tenancy does not comport with the reason set forth in the Summary Process summons and
complaint, the complaint is defective and must be dismissed. In this case, the notices to quit were
for non-payment of rent, and the reason given in summeons and complaint is “expiration of
lease,” which implies a no-fault eviction for holding over after the expiration of a written lease.

Because of the defect§ in pleading, this case is hereby dismissed.

SO ORDERED this é_éf_f}c\iay of August 2021,

Hfn. Jonathan I. Kane, First Justice

ce: Court Reporter

! Although not a central issue in this case, because Plaintiff never entered into a rental agreement with Defendants,
he has no legal basis to assess late fees.
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COQURT

Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 21-CVv-418

SPRINGFIELD GARDENS, LP,

Plaintiff,

ORDER

TINA BURS,

Defendant.

After hearing on August 24, 2021 on the defendant tenant’s motion for the
completion of repairs, at which she appeared pro se and the plaintiff landlord appeared

through counse!, the following order shall enter:

1. The landlord shall provide the tenant with 48-hour written notice in advance of
any work to be performed in her unit that explains the time for that day that the

work will be effectuated, a description that is as detailed as possible of the

Pagel1of2
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anticipated work, and any ather helpful instructions/information. The work wili be
done by professionals and in a clean and workmanlike fashion.

2. The tenant shall not interfere with said work and shall not speak with the workers
when they are performing their work other than what is minimally necessary.

3. During any time that workers are performing work at the premises, they shall
wear mas and maintain at least six feet from the tenant and shall comply with all
current COVID-19 protocols.

4. This judge's impression from the testimony at the hearing was that both the
landlerd’'s worker and the tenant felt that the other was rude and each were
offended by each other. Both sides shall make their best efforts to avoid

behaviors that can be perceived by the other side as rude and/cr offensive.

So entered this . A 44 1 dayof o qus? 2021,

-

N

I
v/
Robert‘ffe(ds. Associate Justice

Page 2 0of 2
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COMMONWEALTH OF MASSACHUSETTS

THE TRIAL COURT
BERKSHIRE, ss HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 21 CV 0512
TOWN OF WEST STOCKBRIDGE, )
)
PLAINTIFF )
)
V. ) ORDER ON MOTION FOR
) PRELIMINARY INJUNCTION
KEVIN P. SULLIVAN, )
)
DEFENDANT )

This case, brought by the Town of West Stockbridge (the “Town”) pursuant to G.L. c. 404,
§ 7 to enforce its zoning bylaws, came before the Court by Zoom on August 23, 2021. Defendant
appeared and represented himself. The Town seeks a preliminary injunction enjoining Defendant
from continuing to use his property located at 29 Pixley Hill Road, West Stockbridge,
Massachusetts (the “Property”) for the keeping of a trailer for dwelling purpeses. Such use is
expressly prohibited pursuant to the Town's zoning bylaws.

In cases in which a municipal entity is requesting injunctive relief, the Court must determine
whether the municipality has established a likelihood of success on the merits and whether thé
requested relief “promotes the public interest or, altemnatively, will not adversely affect the public.”
See LeClair v Town of Norwell, 430 Mass. 328, 331-332 (1999) (citation omitted). Here, the Town
has satisfied its burden. The Court finds that the Town is likely to be able to demonstrate at trial that
Defendant is keeping a trailer on the Property in violation of the Town’s zoning bylaws and that

issuance of injunctive relief in this case promotes the public interest.
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In light of the foregoing, the following order shall enter as a preliminary injunction:
1. Defen_dant shall vacate the Property no later than Friday, August 27, 2021 at 12:00 p.m.
~ and not reside on the Property in the future except with the written approval of the

Town.

2. Defendant shall remove the trailer from the Property no later than September 3, 2021 at
12:00 p.m.

3. Defendant shall allow Plaintiff’s inspection officials to access the Property to determine
compliance with this order.

4. If Defendant obtains a special permit allowing temporary use of the trailer for living
purposes while a dwelling is actively under construction on the same lot, he may seek
relief from this order.

SO ORDERED, this_2. —+fiday of August 2021.

Ipnathan J. Kane, Fig¥ Justice

cc: Court Reporter

12 W.Div.H.Ct. 24



COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss: HOUSING COURT DEPARTMENT
ESTERN DIVISION
CASE NO. 20-SP-597

CLINT STONACEK McCRAY PROPER [
MANGEMNET,
Plaintiff,
1 v, ORDER
SANDRA HAMLETTE,
Defendant.

After hearing on August 26, 2021, at which the landlord Ciint Stonacek appeared
with counsel and the tenant Sandra Hamlette appeared with counsel, the following order

shall enter:

1. The tenant's motion o dismiss this action, without prejudice, is allowed.
2. The court makes this ruling in accordance with Rental Property Management
Services & Anctherv. Loretta Hatcher, 479 Mass. 542 (2018). As in Hatcher,

there is no dispute that the "plaintiff” listed on the summons, Edwin McCray, was

Page 1 of2
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neither the owner nor the lessor of the property. Additionally, the summons is
made more confusing by the amounts of use and occupancy sought by Mr.
cCray which have no relationship to the amounts of use and occupancy
outstanding at the time of the summons’. As such, the court shall use its
discretion as described in Hatcherto dismiss this action and allow the landlord to
properly commence a new eviction matter against the tenant, if he so chooses?.
3. Order: This matter is dismissed without prejudice as to the parties right to

asserts their claims in another proceeding.

2 #4 i
So entered this "5‘9 day of/, /3“ oA 2021

Roberyf| Gds, HSsociate Justice

Cc: Court Reporter

i As such, Stonacek’s motion to amend the complaint to properly reflect his rent claim is moot. Itis noteworthy,
however, that said motion does not seek to clarify the name of the plaintiff which currently is an amalgam of
Stonacek and McCray Property Management.

I The parties are also directed ta seek RAFT and/or ERMA funds from Way Finders, Inc. {reached on-line at
www.wayfindersma.org/hcec-assessment or by phone at 413-233-1600) to apply for rental arrearage funds—-this
may resolve the rent issue as well as dispense with the need for filing a new summary process action.

Page 20f 2
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by Mr, Ortiz and his visitors, however, the Court is willing to allow Defendant the opportunity Lo
modify his behavior, If he wishes to remain as a tenant of CHA, he must accept a transfer to a
unit in a different building or location.* e must also accept a psychological evaluation by the
Court elinic to determine if he would benefit from mienial health services related o his ability to
live in multifamily housing.
Accordingly, in light of the forcgoing, the lollowing order shall enter:
I, Plaintiff is entitled to entry of judgment for possession, but entry of judgment will be
deterred until [urther Court order.
2. Plaintilt shall investigate whether it has another unit available in the same complex to
which to transfer Delendant, (Fanother unitis available, Delendant shall accept the
transfer,

3. Delendant shall be referred Lo the Tenancy Preservation Program (“TPP”) for a

determination of eligibility.

4. Delendant shall cease and desist (rom:
a. interfering with Mr. Ortiz's right to the peaceful enjoyment of his tenancy

including but not limited to videotaping and recording him and his guests; and

¥ VIr. Boutin says he feels comfortable in the neighborhood in which Memorial Apartiments are located and doesn’t
want to move 1o a different development. Accordingly, the first option should be to transfer Mr. Boutin 1o another
building in the same complex, il one is or soon becomes available.

4
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

ILAMPDEN, 8§88 HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NQO. 18CV0228

TONY ZEBROWSKI and OWEN IRWIN,

PLAYNTIFES
ORDER ON ASSESSMENT
OF DAMAGES

HAYASTAN INDUSTRIES, INC., ET AL,

DEFENDANTS

This matter came betore the Court by Zoom on April 14, 2021 for trial on the assessment
of muliiple damages under G. L. ¢. 93A. § 9 ("Chapter 93A™). Both parties appcared through
counsel.

The case was (ried by agreemient on a “case stated™ basis. the partics having agreed o
stipulate to all facts to be considered by the Court.' In such circumstances, the Court may draw
inferences and conclusions from the stipulaied facts and documents. See Ware v. Hardwick. 67
Mass. App. CL. 325. 326 (2006). Further. the Court considers the Ruling and Order on Cross-
Motions for Reconsideration and Revised Ruling and Order on Plaintiff s Motion for Partial
Summary Judgment (2020 Order™) dated August 7. 20240 (Fein. ) o be the binding law of the

cise.

 The stipulativn of facts upon which this Court relies was {iled on Aprit 2021 and entitled Amended Stipulation
of Facts for 1rial on Multiple Damages™ {hereinalier referred 1o as the “Stipulation™},

]
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The Court. in its 2020 Order, ruled that Defendants were liable under Chapter 93A

because they unlaw fully imposed rent increases at Bircham Bend Mobile Home Park (the
Yark”t and failed o refund the rent increase alter demand by Plaimiffs, The Courl concluded that
Defendants were obligated 1o send notices o quit to Park tenants under G.l.. ¢. 186, § 12 belore
implementing rent increases approved by the Springficld Mobile Home Rent Control Board (the
“Board™ ), which Defendants did not do. 1he Court decided that Plaintiffs were entitled 1o single
damages under Chapter 93.\ in the amount ot the difterence between the rent rates they
ortginally agreed to and the increased rent rates subsequently collected by Defendants, The
partics stipulated to a single damages lgure of $222.238.00 (see Stipulation. ¥ 43). The Court
required Turther proceedings (o determine whether the damages are subject to doubling or
trebling under Chapter 9340 which is the subject of this order.

Chapter 93A provides in pettinent part as follows: “[[]1 the court finds for the petitioncr,
recovery shall be in the amoeunt of actual dumages or twenty-five dollars, whichever is greater: or
up to three but not less than two, times such amount if the court tinds that the use or employment
ot the act or practice was a willful or knowing violation of said section two or that the refusal 10
arant reliel upon demand was made in bad faith with knowledge or reason 10 know that the act or
practice complained ol violated said section two.” See G.L. ¢. 93A, § 9 (3), The provisions of
§ 9 (3 are disjunctive. and multiple dumages shafl be recovered it either provision is established.
See Heller v, Sitverbrancl Construction Corp.. 376 Mass. 621, 628 (1978) (emphasis added).
The court may consider the “egregicusness™ of the defendants” conduct in determining whether
to double or reble damages. See Brovwn vo LeClair. 20 Mass. App. Ct. 976, 980 (1983).

In this case, at the time Defendants received the first of three Chapter 93A demand

letiers. dated April 17. 2017 thereinafter referred to as the “2017 demand letter™ and attached 1o

[+
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the stipulation as Exhibit 4. this Court had already vacated the 2014 decision ol the Board
altowing an increase in the maximum allowable rent at the Park. Despite the Court’s ruling that
the rent increase was unlawful, Defendants continued to demand payment of the increased rental
rate for three months. Morcover, thic 2017 demand letter put Defendants on notice of Plaintilfs’®
position that unilateral imposition of a rent increase without providing a notice of termination
was unlaw ful under Massachusctts™ landlord-tenant law, that they had no legal authority 1o
continue Lo colleet the inereased rent after the Court’s decision, that Plaintiffs did not censent to
the higher rent, and that the excess rent above that originally agreed-upon should be returned.
Defendants made no offer of settlement in response 1o the 2017 demand letier,?

Instead of making an offer ol setttement. Delendints wook the position that Plaintifls
claims were premature unti! all court proceedings. including appeals, had been completely
adjudicated. Stipulation. Ex. 3. They asserted that they followed the direction of the Board in
imposing rent inercases and communicaled the increases to the Park’s tenants with advance
natice consistent with the rules and policics of the Board, £id They declined to make any offer of
settlement because it is “unreasonable and unwarranted™ to make a Chapter 93A demand with
matters related to the claims under cansideration aby the Court and subject o appeal to higher
cowrts in the Commonwealth. fd. Defendants coneeded, howeser, that once the Housing Court
rendered a decision on pending motions. they would “revisit these issues™ and they “reserve[d]
the right to amend™ the response. £, Subseguently, in response o two later Chapter 93.A demand
fetters. Detendants made ofters of settiement. but at no time did they unconditionally to

reimburse tenants of the Park Tor the rent increases unlaw fully imposed. Moreoyer. by the time

* The Court notes that Defendants” response 1o the April 27, 2017 demand letter is dated June 23, 2017, well beyvond
the thirty-day window set fonh in Chapter 234, Because Defendants declined to make any offer of seulement. their
Iztlure to respond within thiny days is immaterial.

L)
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Defendants” made a scidement to resolve all rent adjusunent issues at the Park. nearly two vears
had passed since Detendants received the initial demand letter.

The Court finds that Defendants willfully and knowingly engaged in unlair or deceptive
trade practices by imposing rent increases without first providing cach tenant with a notice of°
termination pursuant 1o G.d. c. 186, § 12 and then refusing to refund the increasces upon
demand,” The fact that the Board approyed the increase of maximum allowahle rent at the Park
does not excuse Detendants rom the obligation to act in accordance with landlord-tenant law,
See Gares v, Mountain View MHC LLC 99 Muss. App. Cro 1112, 2021 Muass, App. Unpub.
LENIS 1322020 WE 710197 (2021) (Rule 23.0 decision). Delendants™ good faith belief that
G.l.. ¢c. 186, § 12 does not apply to rent increases authorized by the Board does not change the
analvsis, fd. citing Vontanes v. Bagg, 24 Mass. App. Ct. 954, 956 (1987) (“Neither the failure of
the delendant Lo apprise himsell fully of the luw, nor his misapprehension of what he did know
about his obligations. is sufTicient in the circumsiances to negate the conclusion that his conduct
runs afoul of the penalty provisions of G.L. c. 93A, § 97).

The Court finds Defendants” actions o be willful and knowing Tor a second reason:
namely. they applied the rent increase o every tenant at the Park for three months afier this
Court’s ruling in August 2016 imvalidating the rent increase. See Stipulation. ¥ 4 (rent increase
applicd through November 2016). It is disingenueus for Defendants to contend that they bad the
right to continue charging the higher rent authorized by the Board after that rent increase had
been rejected by the Court because “matters associated with |[Plaintifts"] claims are under
consideration by the Court and subject to appeal to higher Courts in the Commonwealth,”

Stipulation. Ix. 3. Detendants engaged in calluus and intentional vielations of the law by

* The Court refers ta the 2020 Order (Y 16-24) for a therough analysis of why a manutactured housing community
operator may enly ingrease rent for tenants at will by using the mechanisin laid outin G.L. ¢. 186, § 12.

4
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continaing to demand an increased rent atter the Court had ruled that the very rent increase they
were demanding was not properly authorized by the Board. Under these circumstances. an award
of double damages under Chapter 93A is required, See Gures, citing [vannis Anglers Club, Inc,
v Heorris Warren Commerciol Kitchens. 91 Mass. App. C1L 5333, 360-562 (2017) (judge erred by
failing o impose multiple damages where the defendant’s violation of Chapter Y3A was willful
and knowing),

Defendants” refusal to make any offer of settlement in response to the 2017 demand letter
gives the Court o separate and independent busis o impose double damages under § 9 (3).
Detendants have the burden of proving that their refusal ta make an offer of settlement was
reasonuble and inade in good laith in light of the demund and attendant circumstances. See
Parker v, D Ivolio. 40 Mass, App. Ct. 394, 393 (1996). They did not carry their burden. They
knew that the Court had invalidated the vent increases authorized by the Board. Nonetheless. they
took the position that, because no final judgment had entered with respect to the rent increases,
and because Plaintifts had not filed “any motions for equitable or other reliel freezing or
otherwise addressing the rents.” they would nut entertain any request for a refund of the
increased rent amounts. Delendants™ conduct in light of the circumstances is objectively
unreusonable.’

Although an award ot double damages is required based on the foregoing. the Court finds
that Defendants” conduct was not sufficiently egregious to warrant an asward ot treble damages.
Detendants” misguided decision to continue to demand the increased rent after the Court had

ruled the increase invalid was short-lived. and the question of whether a manufactured housing

* The purpose of the written offer of settlement is to promote prelitigation seitlements by making it unprofitable for
the defendant either to {gnore the plaimiff's request far relie! or 1o bargain with the plaintif with respect o such
reliclin had faith, See Heffer, 376 Mass, at 627, By refusing 10 make a settfement ofter. Plaimiffs were teft with
fiule choice but 1 continue 1w litigate the refund of overcharged rent.

3
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community operator has to terminate a tenancy pursuant to G.L. ¢, 186, § 12 has not been
answered by an appellate court. Under the circumstances. the Court inds that Plaintiffs’
damages are not subject to trebling.

With respect to Defendant Shahabian’s personal liability for double damages. based on
the stipulated facts. the Court finds that judgment should be awarded against the Defendants
jointly and severally. The stipulations repeated!s refer to “the defendants” collectively. and § 17
of the Stipulation refers to Shahabian as manager of the Park. Shahabian {its within the definition
of an “operator™ of the Park and is thus subject to personal liabitity. See 940 CMR 10.01 (1996)
{operator defined as “any person who directly or indirectly owns. conducts, controls, manages or
operates any manufactured housing conumunity. and his/her agents or employees™). PlaintitTs,
however, are not entitled to two separate awards of damages under Chapter 93 A, but instead are
entitled to one award of double damages against Defendants collectively.?

For the foregoing reasons. Plaintifls are entitled 10 an award of double damages under
Gl e 93A § 9 against Defendants, jointly and severally. The parties having stipulated to actual
damages in the amount of 8222,238.00 {Stipulation,  43), Plaintiffs are entitled Lo a monetary
award of $444,476.00. plus costs and reasonable attorneys” fees. Plaintiffs may submit. within
filteen days of receipt of this order, a petition for attorneys” fees and costs. together with

supporting documentation. Delendants shall have fifleen days thereafter to respond.

And :
SO ORDERED, this 2™ dayof, (J/ﬁfc‘m ber 2021,

dzna[han Kane, L’;ﬁ'sl Justice

* Recovery under Chapter 934 shall be in the amount of actual damages. and joint and several fiabilin assures that
Plaintiffs will recaver their actual damages only once. Sve Katfar v Demonteay, 333 Mass, 1,15 (2000).

&)
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COMMONWEALTH OF MASSACHUSETTS

HAMPDEN, ss HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO, 20-8P-1266

HAYASTAN INDUSTRIES, INC., }
)
PLAINTIFF )
) FINDINGS OF FACT, RULINGS
v, ) OF LAW AND ORDER
)
ANGELA GUZ, ET AL, )
)
DEFENDANTS )

The partics in this action uppeared belore the Court on June 7, 2021 by Zoom for a bench
trial. Plaintift and Defendant Angela Guz ("Ms. Guz”™) appeared with counsel. Defendant
Christopher Guz lailed to appear. Plainti{l seeks to recover possession of a manutactured home
ovcupied by Defendants located at 93 Grochmal Avenue, Lot 119, Indian Qrehard,
Massachusetts (the “home™).

Based on all the credible testimony and evidence presented at trial, and the reasonable
inferences drawn therelrom, and in light of the governing law, the Court tinds and rules as
follows:

Plaintiff owns and operates Birchuny Bend Mobile Home Park. a manulactured housing
community in Springlicld, Massachusetts (the “Park™), Defendants purchased the home from
MaintifTin 2011 and have resided there since that time, On February 13, 2020, after a loan
default, Leominster Credit Union ("LCU™) repossessed the home. On Mareh 9, 2020, LL.CU
conveyed the home to Plaintift pursuant to a bill of sale. By letter dated March 18, 2020, Plaintiff
purported to terminate Defendants™ tenancy without cause at the expiration of the last day of

April 2020.

12 W.Div.H.Ct. 38



Although Ms. Guz denies receipt of the notice, the Court does not {ind her denial
credible, The issuc is moot, howcever, because Defendants assert a separate basis for dismissal of
Plaintiff™s claim for possession: namely, that a tenancy in a manulactured housing community
cunnot be terminated without cause as is the case here. See G, ¢, 140, § 321, Pursuant to § 32/,
“[alny tenancy or other estate at will or lease in a manufactured housing community, however
created ... may be terminated by Lhe licensee entitled to the manufactured home site or his agent
only for one or more” of the reasons specified therein.' Plaintifl contends that, as the purchaser
of the home following repossession, it is not acting in its capacity as the Park operator entitled to
the manufactured home site and therelore § 321 does not apply to it.?

Plainti{f cannot cscape the fact that it is a “licensee™ as that term is defined in the
regulations associated with § 32J. A “licensee™ is defined as "an operator who holds a current
manufactured housing community license [rom the local board of health.” 940 C.M.R. 10.01. An
“operator” is defined as "a person who directly or indirectly owns. conducts, controls, manages,
or operates any manufactured housing community, and his or her agents or employees.” /d.
Regardless of whether Plaintiff is acting in the role of homeowner in this case, the Court finds

that Plainti{T is a licensce under the clear and unanbiguous language of § 32J and is thus

"The reasons set forth in § 32) are:
{1} Nonpayment of rent;
(2) Substantial violation vl any enforceable rule of the manifactured housing community;
(3) Yiolation of any laws or ordinances which protect the heahb or sufely ol other manufaciured housing
cowimunity residents;
(4 A discontinsance in good faith by the licensee, of the use of part or all of the land awned by the license. ..
(3) lothe casc of an existing tenancy at will, o create a new tenancy at will a1 an increased rent in accordance
with the provisions of section twelve ol chapter one hundred and eighty-six.
S Plaintiff also asserts that § 327 does not apply because it never entered into a landlord-tenant relationship witl
Defendants. This argument fails. Defendants are tenants al sufferance, a stutus apparently acknowledged by Plaina!T
given that its notice to quit purports to terminate Defendunts™ “tenaney™ and instruets them to present their case in
coutt it they believe that they “are entitled (o remain as o tenant [sic].”

-
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olle, however, because had Plaintift properly cited onc of the reasons listed in the statute, its
conduct would not have been an unfair or deceptive act. IDespite the vielation being a technical
one, service of the unlawful notice caused Ms. Guz to suffer stress and anxiety. which qualifies
as an injury for purposes of G.l.. ¢. 93A. Accordingly, the Court tinds a causal connection
between Plaintifl™s unlawful notice to quit and an injury to Ms, Guz justilying an award of
statutory damages in the amount of $25.00.

Turning next to Ms. Guz’'s claim that Plaintiff violated G.1.. ¢. 93A by seeking to collect
rent thal was not owed in this proceeding, the Court finds that Plaintif"s demand tor payment of
rent not due Is an unlair and deceptive business practice, PlaistfT included in its ~account
annexed” in the summons and complaint a claim for rent that was due Plaintilt in its role as the
Park's operator. not homeowner.® Although Ms. Guz sutfered ne direct economic harm as a
result of the crroncous inclusion of rent aceruing prior to the time Plaintiff purchased the home,
she did suffer non-economic harm. She 1estificd that lost sleep and sulfered anxiety upon sceing
how much money Plaintifl elaimed she owed. To the extent that she eites the excessive rent
claim as the primary source ol her distress, the Court finds her testimony not credible,
Nonetheless, the Court is satisficed that there is some causal connection, however thin, between
Ms. Guz's distress and Plaintiff’s claim for unpaid rent. She is theretore entitled to a separate
award of statutory damages {or this G.L.. ¢. 93A violation in the amount of $25.00.

Plaintift™s request lor an award of use and occupancy in the amount 0l $1.000.00
beginning from its purchase ol the home trom L.CU is not a violation ol G.L. ¢, 93A, Although
Ms, Guz claim that there is no relationship between the use and occupancy amount sought by

Plaintitf and fair rental value, the evidence does not support Ms. Guz's assertion that Plaintiff's

® Plaintiff amended its claim for damages in April 2021, nearly live inonths wfter the summaons and complaint was
fited, to climinate the demand for past due rent.

wh
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reguest for use and occupation of $1,000.00 per month [rom its date of purchasc through trial is
an unfair or deceptive act or practice,

Lastly, with regard to Plaintiffs claim that Plaintiff violated the statewide moratorium on
eviction by requesting that Defendants vacate during the existence of the moratorium. the Court
finds that Plainti(T did not violate G.L. ¢. 93A. Chapter 257 of the Acts ol 2020, as amended by
Chapter 20 of the Acts ot 2021 applies to cases in which “the tenancy is being terminated solely
for non-payment of rent for a residential dwelling unit.” See Stat. 2020, ¢. 257 § 2(b). This case
is not one brought solely for non-payment of rent, nor was it commenced as a no-fault eviction in
an attempt to circumvent the moratorium on non-payment of rent actions.

Ms. Guz is enlitled to an award of multiple damages (not less than double nor more than
treble) i the Court Tinds that PlaintilTs violations of G.L. ¢. 93A were willlul or knowing. "The
“willtul or knowing' requirement of [G.L. ¢, 93A,] § 9(3), goes not to actual knowledge of the
terms of the statute, but rather to knowledge, or reckless disregard, of conditions in a rental unit
which, whether the [landlord] knows it or not, amount to vielations of the law." Monianez v.
Bagg, 24 Mass. App. Ct. 954, 956, (1987). T'he Court finds that PlaintifT"s actions and omissions
were willful or knowing as that concepl is applied under G.L. ¢. 93A given that Plaintiff willfully
and knowingly sought to recover possession with a no-fault notice. The Couwrt therefore awards
double damages, plus costs and attorneys’ fees, for each of the two violations of G.L. ¢. 93A.7

For the foregoing reasons, the following order shall enter:

1. Plaintill"s claim for possession is dismissed as lo both Defendants.

7 The Court does not find Plaintiff’s conduct sulficiently egregious lo award treble’damages. The Court finds that
Plaintiff had a genuine belief that it could terminate Defendants’ tenaney without cause becadse it was the new
owner of the homne.
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Court finds that Nguyen knew or should have known that the unit was unsafe and illegal from
the inception of the tenancy.?

The credible evidence demonstrates that other serious defects existed in the Pfemises,
inéiuding a lack of operable smoke detectors, broken stairs leading to the entrance into the third
floor, defective windows, cracks in the walls and a. defective electrical systemn that caused circuit
breakers to trip repeat.edly during normal usage. Nguyen hgd notice of these defects since a-t least
September 2020, when Resto asked thét Nguyen fix various issues in the Premises. Resto
testified that she also notified Nguyen of the defective conditions in July 2020 when he
confronted her about tickets he had received from the City relating to vehicles on the property;
Although the evidence indicates that some of the conditions 'of disrepair, such as a broken entry
door and holes in walls, were likely caused by Resto or her guests, the Court finds that most of
the serious conditions of disrepair were not the fault of Resto or her guests.

Nguyen asserts that Resto refused access to make repairs. The evidence does not support
his claim. A repairmaln called as a witness by Ngu;lxen testified that in the two instances in which
hc.had direct contact with Resto, she allowed him access to make repairs. On other occasions,
the witness stated that Resto did not answer thé door and he did not want to enter because he is
terrified of dogs (which he could hear in the Premises). He further stated that he was not sureléf
whether Nguyen had given Resto advance notice of his visits and, in any event, he did not have a
key to the Premises. A pest control contractor likewise that he did not enter the Premises when
Resto failed to answer the door because he was unceﬁain about what notice Nguyen had given

Resto with respect to his visits.

INguyen’s contention that he thought Resto would use the first floor unit’s kitchen, even if credible, would not
excuse him from renting an apartment without a kitchen.
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Nguyen offered into evidence various notices for access. He asserts that these notices
were given to Resto; however, the evidence is insufficient to show that they were actually
received by Resto. In one i.nstancc, Nguyen testified that he gave the notice to her brother to give
to her, and in ancther he left the notice in her mailbox. On balance, the Court finds that the
evidence is insufficient to show that Resto unreasonably refused access for repairs. In any event,
the two major issues with the Premises, the lack of a second egress and kitchen, were not the
reason why Nguyen was asking for access to make repairs.

Regarding Resto’s claims for monetary damages, the Court first considers Resto’s claim
for breach of warranty. Implied in every tenancy is a warranty thﬁt the leased premis;:s are fit for
human occupation. Jablonski v. Clemons, 60 Mass. App. Ct. 473, 475 (2004); see Boston
Housing Auth. v. Hemingway, 363 Mass, 184 (1973), Substantial viclaticns of the State Sanitary
Code generally make a dwelling uninhabitable or reduce the dwelling’s rental value. The typical
measure of damages in a warranty of habitability case is the difference between the rental value
of the premiées as warranted less the fair valuc of the premises in their defective condition, See -~
Hemingway, 363 Mass. at 203.

Here, the violations of the State Sanitary Code described in reports from the City of
Springfield’s Code Enforcement Department were substantial. The lack of a second egress and
the lack of a kitchen rendered the Premises uninhabitable, Under these circumstances, where
these conditions cannot in any practical way be remedied, -the Premises have no meaningful
| rental value. The appropriate remedy for breach of the warranty of habitability in this case is ﬁ
forfeiture of all rent Resto paid for the Premises, which based on the evidence at trial amounts to

$4,300.00.°

? The Court deems any damages for breach of contract to be duplicative of damages awarded herein because both
theories rest on the concept that Resto should not be required to pay rent for an illegal and unsafe apartment.
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Nguyen had notice or reason to know of the defective conditions in the Premises and did -
not correct the conditions. See 4! Ziab v. Mourgis, 424 Mass. 847, 850-851 (1997). Nguyen's
negligen£ act of renting an illegal unit without a kitchen or second means of egress led directly to
Resto’s constructive eviction in violation of G.L. ¢, 186, § 14, The remedy for interference with
quiet enjoyment is three months’ rent or actual and consequential damages, whichever is greater.
In this case, the Court finds that Resto’s actual and consequential damages exceed the statutory
damages of $1,200.00.

The Court calculates Resto’s actual and conseguential damages by adding together
Resto’s alternative housing expenses, storage and moving truck costs and emotional distress
damages. With rcspeét to alternative housing, Resto submitted relevant hotel receipts for
intermittent nights between February 18, 2021 and May 7, 2021 in the aggregate amount of |
$1,940.62. However, the Court had ordered Nguyen fo provide alternative housing for 36 days
between February 18, 2021 and Mareh 25, 2021, At a daily rate of $100.00,* Nguyen would have
paid $3,600.00 for Resto’s alternative housing. > The Court will use the $3,600.00 figure instead
of the $1,940.62 figure to avoid a situation in which Nguyen benefits from not having paid for
the alternative housing ordered by the Court. -

Regarding storage and moving costs, Resto produced invoices showing that she rented a
storage unit from December 4, 2020 through the trial date at the aggregate amount of $1,045.87
and U-Haul trucks on December 11, 2020, February 8, 2021 and February 17, 2021 in the

aggregate amount of $130.70. The storage and moving expenses total $2,076.57.

1 The Court uses the rate of $100.00 per day based on the average cost of hotels used by Resto as illustrated by her

receipts, plus a reasonable food stipend for one person.

5 Although he claims to have paid for some of Resto’s hotel stays, Nguyen did not submit any evidence that he dld
so. Resto’s hotel receipts demonstrate that she paid for many of the nights between February 18 and March 25, 2021.

5

12 W.Div.H.Ct. 49



12 W.Div.H.Ct. 50



were nevertheless willful or knowing as that concept is applied under G.L. c. 93A. Pursuant to
G.L.c. 93A, § 9, the Court awards double damages, plus costs and attorneys’ fees.sh

Accordingly, in light of the foregoing, the following order shall enter:

1. Defendant Resto is entitled to single damages in the amount 0f$12;476.57, which
whf;n doubled pursuant to G.L. ¢. 93A, entitles Resto to damages in the amount of
$24,953.14.

2. Defendant Resto may submit, wi_thin fifteen days of receipt of this order, a petitioﬁ for
attorneys’ fees and costs; together with supporting documentation. Plaintiff Nguyen
shall have fifteen days to respond.

3. The Court shall thereafter rule on the pleadings and issue a final order for entry of

judgment
SO ORDERED this LT day of September 2021,

- donathan J. Kar, First Justice

cc: Court Reporter

# The court may consider the “egregiousness" of the landlord's conduct in determining whether to double ot treble
damages. Brown v. LeClair, 20 Mass. App, Ct. 976, 980, 482 N.E.2d 870, 874 (1985). Here, the Court does not find
Nguyen’s conduct to rise to the {evel of egregiousness to warrant treble damages.

7
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rent payments as the down payment on the purchase price. Defendants would have the option of
purchasing the Property for fair market value so long as they were not in default under the lease.

The parties agree on three payments made by Defendants. The first was in the amount of
$3.000.00 on March 2, 2019, comprising first month’s rent ($1400} . a security deposit ($1400),
and $200 applied toward last month’s rent. The next payment was in the amount of $1,000.60 on
April 3. 2019 and the last payment was .in the amount of $600.00 on June 22, 2019. Defendant
Shelly Kaigle claims to have made other cash payments but had no receipts or other evidence
that any such payments were ever made.

Defendants assert that the house was not in good condition when they moved in and that
they spent many hours painting, cleaning and improving the Property, They also seek to collect
for their labor performing regular maintenance during their tenancy, including pest control, lawn
mowing and snow removal. They are not entitled to payment for these activities, however,
because as part of their lease-10-own arrangement with Plaintiffs, they accepted full
responstbility for maintaining the Property (and were permitted 1o make certain improvements i
they so desired) in consideration of the option to purchase. The parties’ agreement did not
require Plaintiffs to pay Defendants for services provided in the event Defendants did not
exercise the option. Accordingly. the Court does not award Defendants any money for their
labor. To the extent Defendants demonstrated that they incurred out-of-pocket expenses related
Lo actions that were the responsibility of Plaintiffs, however, they are entitled to reimbursement.

Because Defendants did not exercise their option to purchase the Property. they were
lawful tenants for the duration of their occupancy. Plaintiffs, therefore, were obligated to comply
with ali landlord-tenant laws, including those relative to security deposits. Plaintiffs mishandled

the security deposit by failing to place it in a separate account outside the reach of their creditors
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percent interest on the amount of the security deposit, which the Court calculates as $169.00 for
the 29 months of the tenancy. which amount shall be trebled 1o $507.00. Interest on the last
month rent ($200.00) amounts to $24.17, which shall be trebled to $72.51. The violation of the
Attorney General regulations entitles Defendants to nominal damages in the amount of $25.00.
In sum, Defendants shall be credited the sum of $8.955.51° against the total rent owed ol
$40,600.00.

Bascd on the foregoing, judgment for damages in the amount of $31.644.49 shall enter in

Lavor of PlaintifTs.

S50 ORDERED |

~7\{ ](/}O'H By: Olonathan Q Aine

Jﬁathan 1. Kane,(,’f’irst Justice

DATE: “f {(

cc: Court Reporter

3 This sum is calculated as follows: $1400.00 first month's renl + rent payments of $1,000,00 and $600.00 +
$200.00 last month’s rent + $865.00 water heater + 5325.00 disposal fee + $99.00 auger motor + 54,200.00 security
deposit damages + $169.00 security deposit interest + $72.51 last month’s rent interest + $25.00 illcgal lease
provisions.
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COMMONWEALTI! OF MASSACHUSLETTS
TIH: TRIAL COURT

HAMPDEN. ss. HOUSING COURT DEPARTMENT
WLESTERN DIVISION
DOCKET NO. 20-5P-1436

TAVARMCKENZIE,
PLAINTIFF

V. ORDER ON DEFENDANT'S

MOTION TO DISMISS
GLENDALY CINTRON,

e e e et e e e e

DEFENDANT

This matter came befure the Court on September 22, 2021 on Defendant tenant’s motion to
dismiss.' Both parties appeared through counsel.

The tenant seeks dismissal of the complaint on two grounds. The Court only needs to
address one of the grounds: namely. whether the complaint is defective because it sceks possession
bascd upon violation of an unenforceable Icase provision.? The lease provision in question requires
the tenant to pay the ditterence in Plaintiff landlord’s water bill if she “fails to notify Landlard of
any water leaks and it is determined that the water bill is in excess because of the feak.” The
landlord asserts that he incurred excessive water bills due (o a leak and imposed a charge of
$100.00, The netice to quit (which is incorporated into the complaint) recites that the tenant must
pay this charge to cure the lease violation und. presumably, reinsiate the tenancy.? At its core, then,

this summary process case hinges on the tenant’s failure to pay 310000 in waler charges.

'Plaintff moyed in the ahernative. secking dismissal of summary judgment. Because the material facts are not in
dispute, the oulcome in this case would be no different if the Count treared Plaintilf s motion as one lor summan
judgment.

2 The second ground for dismissal is that the ntice 1o quit is not elear and uncquivocal because it rests on baih a lease
violation and the [aiture to pay rent.

¥ The notice 10 guit also references a missed rent payment, but Defendant testitied that the payment has since been
made. [n any event. the primary basis for terminating the tenancy is the failure to pay the excess waler charges.

1
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G.L. c. 186, § 22 prohibits a landlord from charging a tenant for water usc unless certain
requirements have been mel. such as the use of submetering equipment. In this case, the landlord
concedes that water is not submetered. The landlord contends that becausc he is not charging for on-
going water usage, the statutory restriction is inapplicable. disagrees, A lease provision
that ailows the landlord to charge a tenant for water usage wWithout complying with G.L. c. 186, §
22, regardless of whether he imposes such charges regularly or only upon ¢xcessive use, is
unlawful. A notice to quit terminating a tenancy for violation ol an unenforceable lease provision is
defective, and a summary process complaint that rests on the same grounds is fatally flawed.
Accordingly. Defendant’s motion to dismiss is ALLOWED and this case shall be dismissed in its
entirety.”

oy
SO ORDERED this &3 day of September 2021

éhnathan I. Kune@First Justice

cc; Court Reporter

? Although Plaintiff filed counterclaims. because Defendant's claim for passession is dismissed, Plaintiff requests that
her counterclaims be dismissed without prejudice.
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COMMONWEALTH OF MASSACHUSETTS

THE TRIAL COURT
FRANKLIN, ss HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO., 21-SP-1804
MARY CHAPLIN, )
)
PLAINTIFF )
) FINDINGS OF FACT, RULINGS
v. ) OF LAW AND ORDER
)
TIM ABARE, )
)
DEFENDANT )

This summary process action came before the Court by Zoom for a bench trial on
September 21, 2021. Plaintiff seeks to recover possession of 82 Mechanic Street, 1* Floor Rear,
Orange, Massachusetts (the “Premises™) from Defendant based on a no-faunlt termination of a
tenancy at will. Plaintiff appeared through counsel; Defendant appeared and represented himself.
The tenancy having been terminated without fault of Defendant, the Court accepted Defendant’s
testimony at trial as an oral petition for a stay pursuant to G.L. ¢. 239, § 9. The hearing on the
stay was consolidated with the triai on the merits.

Based on all the credible testimony, the other evidence presented at trial and the
reasonable inferences drawn therefrom, the Court finds that Plaintiff owns the Premises. She
served Defendant with a legally adequate notice to quit that expired at the end of May 2021.
Defendant received the termination notice but did not vacate. Plaintiff timely served and filed a
summons and complaint. Rent is $650.00 per month. Defendant owes no back rent. Defendant
did not file an answer but asked for additional time to vacate.

1
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The Court has discretion in a no fault eviction case to grant a stay on use of the
execution. See G.L. ¢. 239, § 9. The Court finds that (i) the Premises are used for dwelling
purpoeses, (ii) Defendant has been unable to secure suitable housing elsewhere in a neighborhood
similar to that in which the Premises are located, (iii} Defendant is using due and reasonable
effort to secure other housing, and (iv) Defendant’s application for stay is made in good faith and
that he will abide by and comply with such terms and provisions as the Court may prescribe. See
G.L.¢. 239, § 10. The Court finds sufficient facts to warrant a stay, conditioned upon Defendant
paying Plaintiffs for use and occupation for the duration of the stay. See G.L. c. 239, § 11.

Based upon the foregoing findings, in light of the governing law, the following order
shall enter:

1. Judgment for possession shall enter in favor of Plaintiff.'

2. Execution shall not issue until further order of this Court.

3. Defendant shall pay $650 on or before October 5, 2021, for use and occupation of
the Premises during the month of October 2021,

4. Defendant shall continue to make diligent efforts to locate and secure replacement
housing and shall document those efforts by keeping a log of all locations as to which he has
visited or made inquiry, including the address, date and time of contact, method of contact, name
of contact person and result of contact.

5. The parties shall return for a status conference by Zoom on November 4, 2021 at

3:00 p.m., at which time the Court shall review Defendant’s compliance with this order and his

! The Court finds that Defendant is not entitled to protection from eviction pursuant to Stat, 2020, ¢. 257 because
this case was not brought solely for non-payment of rent.
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housing search efforts. At this status conference, the Court shall either extend the stay or enter an

order for the execution to issue.

SO ORDERED thisag_ﬁy of September 2021.

Jéhathan J. KanedFirst Justice

cc: Court Reporter
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

HAMPSHIRE, ss HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO, 21-SP-1881

COSIMO FERRANTE, )
)
PLAINTIFF )
) FINDINGS OF FACT, RULINGS
v. ) OF LAW AND ORDER
)
KIMBERLY COBLE,! )
)
DEFENDANT )

This summary process action came before the Court by Zoom for a bench trial on
September 20, 2021. Plaintiff seeks to recover possession of 5 North Street, Apt. B,
Williamsburg, Massachusetts {the “Premises”) from Defendant based on a no-fault termination
of a tenancy at will. Plaintiff appeared through counsel; Defendant appeared and represented
herself. The tenancy having been terminated without fault of Defendants=, the Court accepted
Defendant’s testimony at trial as an oral petition for a stay pursuant to G.L. c. 239, § 9. The
hearing on the stay was consolidated with the trial on the merits.

Based on all the credible testimony, the other evidence presented at trial and the
reasonable inferences drawn therefrom, the Court finds that Plaintiff owns the Premises. He
served Defendant with a legally adequate notice to quit that expired on June 30, 2021. Defendant

received the termination notice but did not vacate. Plaintiff timely served and filed a summons

! Tarik Coble was named in the complaint but was dismissed form this case prior to the commencement of trial.

1
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and complaint. Monthly rent is $1,525.00 per month. Plaintiff is entitled to use and occupancy
payments for the months of July, August and September 2021 in the aggregate amount of
$4,575.00. Defendant did not file an answer but asked for additional time to vacate.

The Court has discretion in a no fault eviction case to grant a stay on use of the
execution. See G.L. ¢, 239, § 9. The Court finds that (1) the Premises are used for dwelling
purposes, (11) Defendant has been unable to secure suitable housing elsewhere in a neighborhood
similar to that in which the Premises are located, (iii} Defendant is using due and reasonable
effort to secure other housing, and (iv) Defendant’s application for stay is made in good faith and
that they will abide by and comply with such terms and provisions as the Court may prescribe.
See G.L. ¢. 239, § 10. The Court finds sufficient facts to warrant a stay, conditioned upon
Defendants paying Plaintiffs for use and occupation for the duration of the stay. See G.L.. ¢. 239,
§ 11.

Based upon the foregoing findings, in light of the governing law, the following order
shall enter:

1. Plaintiff is entitled to entry of judgment for possession.’

2. Execution shall not issue until further order of this Court.

3. Defendant shall pay $1,525.00 on or before October 5, 2021, for use and
occupation of the Premises during the month of October 2021.

4. Defendant shall continue to make diligent efforts to locate and secure replacement

housing and shall document those efforts by keeping a log of all locations as to which she has

2 The Court finds that Defendants are not entitled to protection from eviction pursuant to Stat. 2020, ¢. 257 because
this case was not brought solely for non-payment of rent.
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COMMONWEALTII OF MASSACHUSETTS
THE TRIAL COURT

BERKSHIRE, ss
ITOUSING COURT DEIPARTMENT
WESTLERN DIVISION
DOCKET NQ. 20-8P-1608

BERKSHIRE FUND, INC.,

ORDER ON MOTION
FOR SUMMARY JUDGMENT

PLAINTIFF
v,

CINRISTOPIHER DYE,

e M vt e et e

DEFENDANT

This matter came before the Court by Zoom on October 4. 2021 on Plaintiff™s motion for
summary judgment. PlaintilT appeared through counsel. Defendant appeared and represented
himselfl,

To prevail onits motion for sunimary judgment, Plaintilf must demonstrute with
admissible documents that there are no genuine issues as 1o any material facts regarding its right
Lo recover possession ol the premises located al 48 Clizabeth Street, Apt. 303, Piusficid,

Massachusetts {the “Premises™), See Community Naiional Bank v. Dawes, 369 Mass, 550, 553-

36 (1976). lere, PlaindlT relies upon the record in this matter, and in the related matter betwoeen
the parties (ol which the Court takes judicial notice) with docket number 21CV0084. In support
ol its motion, Plaintift submitted numerous allidavits describing Defendant’s conduct. These
allidavits, in conjunction with the legally sufficient notice to quit and timely Mled summons and
comptlaint, establish Plaintifs prima face case lor possession of the Premises,

1
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

HAMPDEN, ss HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 21-5P-1685

HURRICANE PROPERTIES, LLC,
PLAINTIFF

ORDER TO ISSLE
V. EXECUTION

JUDITH RICHARDSON,'

DEFENDANT

After a bench trial held on September 24, 2021, judgment entered in favor of Plaintiff {or
possession and damages in the amount of $9,900.00 plus court costs. The Court scheduled a
hearing tor October 5. 2021 lor PlaintiiTs motion to issue the execution. The briel stay on
issuance of the execution was to allow time for Defendant to retain counsel and to bring in
documents she referenced at trial. The Court allowed Defendant the opportunity to move to
vacate the judgment and allow her to raise defenses and counterclaims regarding defective
conditions.

After reviewing the documents that Defendant claimed supported her detenses and
counterclaims, the Court finds that there is no basis (o vacate the judgment, She claims lo have
mold in her apartment but provided no pholographs and both ol the Board of Health reports she

offered (fram 2020} were promptly remedied. The judgment shall stand,

I Matthew Wholley was named as a co-defendant in this case; however, Plaintiff requested that Mr. Wholley be
dismissed from this case.
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

HAMPSHIRE, ss MOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 21-5P-1601

LAUREL RIDGE APARTMENTS, LLC,)

)
PLAINTIFF )
) FINDINGS OF FACT, RULINGS
v. j OF LAW AND ORDER
)
VICTOR ZAYAS, )
)
DEFENDANT }

This summary process action came before the Court for un in -person bench trial on
September 30, 2021, Plaintift sccks to recover possession of 22 Nashawannuck Streel, [8A.
Easthampton. Massachusetts (the “Premises”™) [rom Defendant. Plaintitf appeared through
counsel. Defendant appeared and represented himsell,

Based on all the credible testimoeny, the other evidence presented at trial and the
reasonable inferences drawn therefrom, the Court finds that Plaintiff owns the Premises.
Defendant began visiting the Premises in 2015 to assist Phillip Fielding, the tenant who resided
there. Beginning in or about February 2017, as Mr. Ficlding’s health deteriorated and he needed
more help, Defendant began living in the Premises. Mr. Fielding passed away in April 2021,
Plaintitf's property manager served Delendant with a legally adeguate notice to vacate in April
2021 giving him until June 1, 2021 1o move out. Detendant failed to vacate and continues to

reside in the Premises.
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d. not prop open the back door, and
¢. not cause any signilicant disturbances al the property that adversely aftfect
the quict enjoyment of other tenants.
4. 11 Plaintitt alleges a violation of any of these conditions. it shall file a motion o lift
the stay on use of the execution, providing notice of the nature ot the allegations,
the date and time of the incident(s) and the witnesses it intends to call at the

hearing.

SO ORDERED this /{/ﬁr day of OC')’DJX(' 2021,

]%‘1. Jonathan J. %nc, First Justice

ce: Court Reporter
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 21-SP-1297

613, LLC,

Plaintiff,

ORDER

ANGELA BEATTIE, TYLER BEATTIE, and
THOMAS BEATTIE,

Defendants.

After hearings on September 3, 2021 and October 8, 2021, the following crder

shall enter:

1. The plaintiff's moticn for an order for access is allowed. More specifically, the
defendants shall allow the plaintiff access to the premises upon 48 hours written
notice that includes the date and time of the desired access and a description of

the anticipated work to be performed.

Page 10f2
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2. Anyone appearing to make said repairs shall provide their identification (ie.,
driver's license, repairperson’s license).

3. Access shall not be unreasonably denied by the defendants.

4. The plaintiff's motion for requiring $1,350 to be paid by the defendants for
monthly use and occupancy pending trial is denied, without prejudice. The
plaintiff failed to provide sufficient evidence upon which the court can establish
the fair market rent at that level. The plaintiff's witness, though knowledgeable
about rental units in Chicopee, did not have any detailed information about the
condition of the subject premises. He has never been inside the unit and gave
his opinion of the rental value mistakenly based on photegraphs that were in fact

never provided him of the interior of the subject.

414 :
So entered this [s day of Jedober 2021,

Robert Fields, F{%éciate Justice
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE Nos. 15-5P-823 and 845

SILAR DISTRESSED REAL ESTATE FUND,
LP,

Plaintiff,

v ORDER

CAMILLA MATTHIEU, et al.,

Defendants.

A post foreclosure summary process trial was held in these consolidated cases
on September 27 and 28, 2021. All parties appeared represented by counsel. At the
close of the plaintiff's case, the defendants moved for a directed verdict. The motion
was taken under advisement in favor of completion of the trial, however, due to
technical and practical difficulties preventing Defendant Camilla Matthieu from testifying
in support of her defenses and counterclaims, trial was postponed untii October 29,
2021. The following order shall enter regarding the defendants’ motion for directed
verdict:
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BACKGROUND AND PROCEDURAL HISTORY

1. On August 14, 2006, the defendants, Roberto Botta and Camilla Matthieu
{hereinafter, “Defendants”™), executed a Note in favor of Novastar Morigage, Inc., in the

original principal amount of $184,000.00.

2. The Note was secured by a mortgage o Mertgage Electronic Registration
Systems, Inc. (hereinafter, “MERS"), as nominee for Novastar Mortgage, Inc. dated
August 14, 2006 and recorded at the Hampden County Registry of Deeds at Book

16122, Page 1.

3. On December 31, 2008, MERS, as nominee for Novastar Mortgage, inc.
assigned the mortgage to Quantum Servicing Corp. and said assignment was recorded

on January 15, 2008 at Book 17607, Page 127.

4, On August 13, 2009, Marix, as servicer for the previous mortgagee sent to the
defendants a notice of default and right to cure letter stating that the total amount due
as of August 12, 2009 was $19,152.89. The August 13 letter also states that “[y]ou are
hereby informed that you have the right to ‘'cure’ or reinstate the loan after acceleration
and the right to assert in the foreclosure proceeding the non-existence of a default or

any other defense you may have to acceleration and sale.”

5. On January 10, 2012, Quantum Servicing Corporation assigned the mortgage to
Silar Distressed Real Estate Fund-1, LP and said assignment was recorded on January

30, 2012 at Book 19098, Page 245,

6. On or about May 18, 2007, the defendants entered into a Forbearance
Agreement with Novastar Mortgage, Inc., at which time the loan was in default, there
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was an arrearage due, and the defendants agreed to make a lump sum payment and

thereafter certain monthly payments to cure the arrears.
7. On January 20, 2009, the Defendants filed Chapter 13 Bankruptcy.

8. On January 23, 2009, Quantum Servicing Corp., through its servicer as the
mortgage holder, filed its Proof of Claim indicating a total debt of $205,355.10 and pre-
petition arrears in the amount of $22,001.28 (payments due from January 1, 2008

through January 1, 2009). There was no cbjection filed by the debtors.

9, On April 21, 2008, Quantum Servicing Corp., as the then mortgage holder, filed
its Motion for Relief from the automatic stay, indicating that the note and mortgage were

in post-petition default for the February 1, 2009 payment.

10.  On May 4, 2009, Quantum Servicing Corp. and its servicer, REMN modified the

defendants’ loan by reducing the interest rate and therefore the monthly payment.

11, On May 8, 2009, the defendant, Matthieu, entered into a Stiputation with respect
to Quantum'’s motion for relief and agreed that the total post-petition payments were due
in the amount of $7,100.80 (including monthly payments in the amount of $1,575.20
from February 1, 2009 through May 1, 2009 and attorneys’ fees and costs of $800.00).
Matthieu agreed to pay $4,725.60 immediately, with $1,575.20 due before May 29,
2009 and $2,375.20 due before June 29, 2009 with regular monthly payments

commencing for the July 1, 2009 payment.

12. On September 22, 2009, Matthieu's Chapter 13 Plan was confirmed wherein

Quantum’s pre-petition arrears of $22,001.28 would be paid through the plan at $611.51

each month for thirty-six months.
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13.  On December 2, 2011, Matthieu's bankruptcy matter was closed and all

payments made by the Chapter 13 Trustee to Quantum were credited to the loan in the

amount of $22,001.28.

14,  On or about January 27, 2012, Silar Distressed Real Estate Fund, LP,
(hereinafter, “Plaintiff’ or “Silar”) through its servicer, caused the Complaint to
Determine Military Status to be filed with the Massachusetts Land Court and Judgment

entered April 20, 2012.

15. On April 20, 2012, defendant, Roberto Botta and his wife Carmella Botta filed

Chapter 13 Bankruptcy {(Case No. 12-30614).

16.  On April 20, 2012, the defendants filed their Chapter 13 Plan listing the plaintiff's

pre-petition arrears in the amount of $55,654.90 to be paid through the Plan,

17.  On September 4, 2012, the plaintiff filed its Proof of Claim, indicating a total debt
of $202,185.50 and pre-petition arrears in the amount of $51,490.95 (payments due
from March 1, 2010 through April 1, 2012 at $961.05 per month, along with pre-petition
fees and expenses in the amount of $26,503.65). There was no objection filed by the

debtors.

18.  On June 27, 2013, the plaintiff filed its Motion for Relief indicating that the loan
was in default for the post-petition payments from April 1, 2013 through June 1, 2013 at

$960.97 per month, along with fees, less suspense balance for total of $2,906.49.

19.  On August 2, 2013, Defendant Botta entered into a Stipulation with the plaintiff

with respect to the motion for relief, agreeing that there was a total of $3,759.64 in post-
petition payments, fees and costs due (May 1, 2013 through July 1, 2013), and agreed
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to make a payment of $1,821.94 before August 5, 2013, another payment of $2,798.67

before August 30, 2013 and resume regular monthly payments on September 1, 2013.

20.  On December 30, 2013, Defendant Botta filed a motion to voluntarily dismiss the

bankruptey action, which was allowed by the Court.

21. OnJanuary 29, 2014, the plaintiff's counsel sent to the defendants a "NOTICE
OF ACCELERATION" by first class mail and certified mail return receipt requested. The
letter states in part that “[y]our mortgage is in default for the payment due November 1,
2011.” The stated amount past due was $27,5636.42. The letter further stated that
‘[yJou may cure the default by paying the above sum of money on or before February
28, 2014," and "{yJou have the right to reinstate your mortgage. . . . [y]our right to
reinstate remains in effect even after acceleration and you have the further rights,
including the right to bring suit to assert the non-existence of a default or any other

defense to acceleration and sale.”

22.  On February 25, 2014, the plaintiff's counsel sent another letter titled “NOTICE
OF ACCELERATION?" via first class mail and certified mail return receipt requested.
This letter states in part that “[y]Jour mortgage is in default for the payment due
December 1, 2011. You are required to pay the entire mortgage indebtedness and you
are hereby notified that the mortgage and note are declared immediately due and
payable. . . . [tjhe amount of the past due indebtedness under the note and deéd of trust
as of this date is $27,625.96 plus interest and expenses.” The letter also notifies the
defendants of the right to reinstate the mortgage and the right to bring suit to assert the

non-existence of a default or any other defense to acceleration and sale.
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23, On April 24, 2014, the plaintiffs counsel sent notice of the scheduled foreclosure

sale on May 16, 2014 by certified mail return receipt requested and first class mail
24.  The bankruptcy matter 12-30614 was closed as of April 17, 2014.
25.  On May 14, 2014, the defendants filed another Chapter 13 Bankruptcy.

26, On June 25, 2014, the plaintiff filed its Proof of Claim, indicating a total debt of
$198,545.39 and pre-petition arrears in the amount of $45,385.66 {payments due from
December 1, 2011 through May 1, 2014, along with pre-petition fees and expenses in

the amount of $12,469.24).

27. On May 28, 2014, Defendant Botta filed a motion to extend the automatic stay

pursuant to 11 U.S.C. 362(c}(3)(B).

28.  After hearing, the Bankruptcy Court allowed said metion but only on an interim
basis through June 30, 2014, and an evidentiary hearing on the motion to extend the

automatic stay was scheduled for June 30, 2014.

29.  Through a series of motions to continue the evidentiary hearing filed by both

parties, the automatic stay was in place on an interim basis through July 17, 2014.

30.  On Juiy 16, 2014, Defendant Botta filed a motion to voluntarily dismiss the

bankruptcy action, which was aliowed.
31. The Bankruptcy matter was closed on July 16, 2014,

32. On December 15, 2014, the plaintiff recorded a foreclosure deed and affidavit of

sale for the property at the Hampden County Registry of Deeds book number 20534
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page 105-07. The foreclosure deed, executed on September 8, 2014, states that Silar

as mortgagee grants to Silar the premises conveyed by said morigage for $150,000.

33.  The affidavit of sale, recorded at the Hampden County Registry of Deeds book
20534 page 108, executed by Kelly Marling as the “AVP of Seneca Mortgage Servicing
LLC, Attorney-in-Fact,” states in part that *l had published on Aprit 24, 2014, May 1,
2014, and May 8, 2014 in the Journa!l Register, a newspaper purporting to have a
circulation in Monson, Massachusetts, a notice of which the foliowing is a true copy.”
The affidavit also asserts compliance with G.L ¢. 244, § 14 notice requirements, and
that “[p]ursuant to said notice at the time and place therin appointed, | sold the

morigaged premises at public auction. . . ."

34, Attached to the Marling Affidavit of Sale as Exhibit A and recorded at the
Hampden County Registry of Deeds book 20534 page 107 is a copy of public notice of
sale which states in part that “the [property] will be sold at Public Auction at May 16,
2014 at 10:00 a.m. on the mortgaged premises known as 32 Green Street, Monson, MA

01057."
35. On August 19, 2014, the property was sold at public auction.
36. These summary process actions were filed on March 3, 2015,

37. On March 26, 2020, this Court denied parties’ cross motions for summary
judgment. As part of the record for the plaintiff's motion, the Court considered an
affidavit of Alfred Christofaro, of Max Pollack & Co. Auctioneers. Ltd., dated February
10, 2016 ("Christofarc Affidavit”). As reason for denying the plaintiff's motion, the Court

stated in part that "the affidavit of sale recorded on December 15, 2014 contains a
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defect, stating the foreclosure sale occurred on May 16, 2014 when it did not, in fact,
occur until August 19, 2014," and that "[the Christofaro Affidavit] cannot be considered

to have corrected the deficient affidavit of sale due to it relying on hearsay evidence.”

38.  Attrial, the plaintiff called Alfred Chistofaro as a witness to provide further
testimony regarding the statements made in his affidavit, which was put forward as a
proposed trial exhibit, Mr. Christofaro could not recall any of the circumstances
described in his affidavit relating to the particular auction, several postponements, and
sale of the premises. Following objection by the defendants’ counsel, the affidavit was
not admitted inte the record and any testimony regarding the specific details of the sale

of the premises beyond general business practices was deemed inadmissible.

39. At the conclusion of the plaintiff's case, the defendants moved for directed verdict
on the plaintiff's summary process claim for possession for failure to establish prima

facie case.
DISCUSSION

40. “In a summary process action for possession after forecicsure by sale, the
plaintiff is required to make a prima facie showing that it obtained a deed to the property
at issue and that the deed and affidavit of sale, showing compliance with statutory
foreclosure requirements, were recorded.” Bank of New York v. Bailey, 460 Mass. 327,
334 (2011). "[A] deficient affidavit of sale does not void a foreclosure sale or the right to
possession. A deficient affidavit may be cured by extrinsic evidence that the power of
sale was exercised properly and the foreclosure was valid” {citations omitted). Fed.

Nat. Mortg. Ass'n v. Hendricks, 463 Mass. 635, 637 (2012).
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41.  The statutory form copy of affidavit of sale asserts compliance with G.L. c. 244, §
14. That statute provides for the exercise of the power of sale by a mortgagee, upon
breach of conditicn, provided that no sale under such power shall be effectual to
foreclose a mortgage unless notice of the sale has been published in three (3)
successive weeks in a newspaper published in the city or town where the property is
located and notice of the sale has been sent by registered mail to the owner or owners

of record.

42.  Where the affidavit of sale was defective on its face, it was incumbent upon the
plaintiff to assert by extrinsic evidence compliance with the notice requirements of G.L.
c. 244, § 14, and the power of sale generally. The Court finds that the prerequisite
notices of default, acceleration, and foreciosure sale were sent in accordance with
statute. (See Trial Exhibits 21-23). The remaining requirement of section 14 is for
public notice published in a local newspaper for three (3) consecutive weeks. The only
evidence presented to show compliance with such publishing is statement in the
defective affidavit of sale and attachment thereto. Even accepting that the affidavit of
sale shows that notice of sale was published in “The Journal Register” on Aprit 24, May
1, and May 8, 2014, there is no evidence of record to show a public announcement

occurred to postpone the foreclosure sale until August 19, 2014,

43. It has long been accepted practice in Massachusetts that, while details of the
initial auction must be provided by written notice {o the appropriate parties and
published in a newspaper in accordance with G.L. ¢c. 244, §§ 11-17B, a postponement
of the sale may be announced by public proclamation to those present at the auction

site, particularly when the adjournment is requested by the mortgagor. This is in
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keeping with the overriding principle that, beyond the statutorily-prescribed procedures,
the mortgagee’s duties are embraced under the general obligation to make reasonable
efforts to prevent a sacrifice of the property (citations and quotations omitted). Fitzgeraild

v. First Nat. Bank of Bos., 46 Mass. App. Ct. 88, 100 (1999).

44.  While "there [is] no State law requirement for noticing continuances,” and it is
appropriate for a bank to “continue the sale by public proclamation at the time and place
of the scheduled auction, . . . . questions regarding notice of foreclosure proceedings
will continue to be viewed . . . . in light of the mortgagee's general obligaticns of good
faith, diligence, and fairness in the disposition of the moftgaged property.” Fitzgerald,

46 Mass. App. Ct. at 100-101 (1989}

45.  In cases interpreting Fitzgerald with findings in favor of the former mortgagee,
there is generally a statutorily sufficient affidavit of sale describing the public
proclamation postponements and/or extrinsic evidence of such public proclamations
occurring. See Chaves v. U.S. Bank, N.A., 335 F. Supp. 3d 100, 110 (D. Mass. 2018}
(“The Affidavit of Sale states that the auction, originally scheduled for February 2, 2015,
was 'postponed by public proclamation’ several times” and the defendants submitted
corroborating affidavit of the auction director); Branch Ave Cap., LLC v. U.S. Bank Nat.
Ass'n, US. Dist. Ct., No. CIV.A. 12-40140-TSH (D. Mass. Sept. 16, 2013) (“The
defendants informed Chase of the new auction date through email over a week before
the sale. Moreover, the defendants hired an auctioneer who extensively advertised the
foreclosure sale in the weeks leading up to it); Bank of New York Melfon Tr. Co., Nat'f
Ass'n v. Bradeen, 2019 Mass. App. Div. 107 (Dist. Ct. 2019) (“The affidavit of sale

states that a public preclamation to postpone the foreclosure sale occurred on the
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original May 5, 2015 foreclosure sale date™); Stephens-Martin v. Bank of New York
Meilon Tr. Co., Mass. Land Ct., No. 12 MISC 465277 AHS (Feb. 20, 2015} (multiple
sources of corroborating evidence of public proclamation including statement of

postponements in affidavit of sale).

46. The Court finds that the recorded affidavit of sale was defective on its face and
unable to satisfy the plaintiff's prima facie burden necessitating the Court to consider
extrinsic evidence of compliance with the statutory power of sale; there was no
submission concerning the published notice of sale cutside of an attachment to the
deficient affidavit of sale; and the only witness testimony at trial could not recall any
details of the sale of the property. Under these specific circumstances, the Court is not
satisfied that the plaintiff carried its prima facie burden, and/or in the alternative, the
plaintiff's inability to prove the sale was postponed by public proclamation, or any
alternative means, prohibits a finding that it fulfilled its general obligations of good faith,

diligence, and fairness in the dispostion of the morntgaged property.
CONCLUS!ON

47.  For the reasons set forth above, the defendants' motion for directed verdict is
hereby ALLOWED as to the piaintiff's claim of superior right to possession. Trial will
continue as scheduled on October 29, 2021, for the defendants to present their case for

full payment of their mortgage obligations and other claims.
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+h |
So entered this 90 day of (jdfdlffﬂf’ , 2021,

Robert @eldd;/Associate Justice

Cc: Court Reporter
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 21-SP-1301

ELMIR SIMOV,
Plaintiff,

V.

LOIS LEDOUX and THOMAS LEDOUX, " ORDER
Defendants,

After trial on September 9, 2021, at which all parties were self-represented, based
upon all the credible testimony and evidence presented at trial, and the reasonable

inferences drawn therefrom, the following order shall enter:

1. On April 18, 2021, Elmir Simov (“Plaintiff) had a seven day notice to quit served
upon Lois Dedoux and Thomas Ledoux (“Defendants”).
2. The notice to quit stated the Defendants were requested to leave because of

their refusal to provide information regarding their electricity bill through National
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Grid and that the Plaintiff considered this refusal a violation of paragraph 19 and
paragraph 26 of the lease agreement.

. After expiration of the notice to quit, the Piaintiff had served a summary process
summons and complaint upon the Defendants on April 27, 2021. The summons
and complaint simply states the reason for eviction is “for cause.”

. Paragraph 19 of the lease agreement states: “Interference with Management.
Tenant(s) agree not to interfere with the Landlord or Landlerd’s employees or
agents with respect to their management of the Premises and/or the building in
which the Premises are located. Tenant agrees to answer landlord's text
messages promptly not later than the same day.” Paragraph 26 of the lease
agreement defines the circumstances under which the landlord may enter the
dwelling unit.

. At trial, Plaintiff stated he did not want to evict the Defendants but that they were
the last holdout in the property to refuse to provide certain information the
Plainiiff claimed was required t¢ access funding te insulate the property through
the Mass Save program. Plaintiff suggested a preferred alternative to undertake
the electric bill to be reimbursed on a monthly basis by the Defendants to avoid
coilecting the desired personal information.

. Inturn, the Defendants stated a desire to leave the property despite not having
done so since the initiation of this case in April 2021. Defendants stated they
would grant reasconable access {0 the unit, but would not share their electric bill

information and were not otherwise amendable to Plaintiff's suggested alternative
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of ptacing the bill in his name. Accordingly, trial proceeded and ali parties were
heard on their claims and defenses respectively.

7. The Court finds that Defendants’ refusal to provide the information requested
regarding details of their electric bill was not a violation of the lease agreement.
If anything, this refusal was de minimis, and any interference with management
was centered on a request for information that the Defendanis were otherwise
not cbligated to share. See Chestnut Park Associates v. Munford, Hampden
Housing Court No. SP2224-587 (June 18, 1987, Abrashkin, J.)

8. "The courts in the Commonwealth of Massachusetts consider a lease a valuable
property right and have found that, iIf the breach is ‘de minimis,’ the tenant’s rights
would not be terminated by a forfeiture.” See Father Walter J. Martin
Cooperative Homes v. Anne Marie Berry and Michelle Ryan, Southeast Housing
Court No. 025P248 (October 15, 2002, Edwards, J.).

9. Conclusion and Order: Based on the foregoing, judgment for possession shall

enter for the Defendants.

ot --
So entered this day of (Xlop 2021,

Robert Fieldshgociate Justice
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DiVISION
CASE NO. 20-SP-1305

LAMONTAGNE PROPERTY GROUP, LLC,

Plaintiff,

ORDER

KRISTY REIN and EDDIE FIGUEROA,

Defendants.

This matter came before the court on October 18, 2021, at which the landlord
appeared through counsel and the tenants appeared pro se. As a preliminary matter,
the tenants having asserted as a defense that the matter must be dismissed due to

inconsistencies between the Notice to Quit and the Summons, the following order shaii

enter;
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1.

For the reasons stated on the record, and due to the landlord utilizing a "no fault”
Notice to Quit but inserting "fault” reasons on the summons, the fandlord’s claim
for possession is dismissed, without prejudice.

More specifically, the iandlord had the tenants served with a Notice to Quit on or

about February 10, 2020 for "no fault”. Thereafter, on or about November 9,
2021, the landiord had the tenants served with a Summeoens and Complaint that
listed the following reasons for the eviction: “iliegal use of residence, fraudulent
inducement to enter rental agreement, and landlord requires use of residence.”
The first two reasons stated being “for fauit”.

A landlord is assigned the grounds for termination stated in the notice to quit.

Tuttle v Bean, 13 Met. 275 (1847); Strycharski v. Spillane, 320 Mass. 382 (1946).
Additionally, the Uniform Summary Process Rules 2{d) requires that the landlord
state the reason(s) for the eviction "in concise, untechnical form and with
sufficient particularity and completeness to enable a defendant to understand the
reasons for the requested eviction and the fact underlying those reasons."
Because the reasons stated on the summons do not comport with the notice to
quit, and the law requires that it does, the landiord failed to comply with U.S.P.R.
2(d).

Statutory requirements governing both summary process proceedings and
termination notices "must be sufficient and perfect of [themseltves] without
reference to any subsequent proceedings.” Oakes v. Monroe, 62 Mass. (8 Cush.)

282 (1851). [n ruling so, the Oakes court measured the language against the
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statutory requirements and contains no suggestion that the tenant was actually
misied or prejudiced by the deficiencies in the language of the notices.

. The relevant cases share a "purposeful refuctance to look beyond the four
corners of the notice in question” and not whether or not the tenant is misled in a
given matter. See, Springfield Il Investors v. Amita Marchena, Hampden County
Housing Court Docket No. 89-SP-1342-S (Abrashkin, J.), citing Strucharski
v.Spiflane, 320 Mass. 282, 69 N.E.2d 589 (1946) U-Dryvit Auto Rental Co. v.
Shaw, 319 Mass, 684, 67 N.E.2d 225 (1948); Connors v. Wick, 317 Mass. 628,
59 N.E.2d 277 (1945); and Hall, Massachusetts Law of Landlord and Tenant (4th
ed. 1949), s.5.173, 174,

. Based on the foregoing, the landlord has failed to commence this summary
process matter in accordance with the law and the {andlord’s claim for
possession must be dismissed without prejudice. See also, Christopher Barber v.
Lyna Maquire, Southeast Housing Court Docket No. 03-SP-5962 {Edwards, J.);
Haile g. Aberaha v. Erica Hues, Boston Housing Court Docket No. 07-Sp-3556
(Muirhead, J.).

. The tenants’ counterclaims shall be transferred to the Civii Docket with the
caption of Kristy Rein and Eddie Figueroa v. Lamontagne Property Group, LLC,
and the Clerk's Office shall schedule a Case Management Conference in that
matter,

. The landlerd (and soon fo be defendant in the new civil matter) shall file an

Answer to the tenants’ counterclaims by no later than November 22, 2021.
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&Y |
So entered this 2' day of OC,—L) l?-if" , 2021,

Robert Fgem/s Associate Justice

Cc: Clerks' office (for scheduling of the Case Management Conference)

Court Reporter
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 19-8P-3771

RAYMOND LABONTE, JR,,

Plaintiff,

ORDER

ANN M. BECKER, JOHN C. BECKER, and

JOSEPH WILSON,

Defendants.

After hearing on October 22, 2021 on the piaintiff's motion for summary
judgment, at which the plaintiff appeared with counsel and the defendants all appeared

pro se, the following order shall enter;

1. Background: This is a post-foreclosure eviction matter in which the plaintiff,
Raymond Labonte, Jr. (hereinafter, "LaBonte"}, purchased the subject premises
on or about May 28, 2019 from the Bank of New York Mellon (hereinafter,

“Bank") after the Bank conducted a foreclosure auction on July 12, 2018. The
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defendants, Ann and John Becker (hereinafter, “the Beckers"), are the
mortgagors upon whom the foreclosure was conducted and continue to occupy
the premises. The defendant Joseph Wilson (hereinafter, “Wilson") purports to
be the tenant of the co-defendants and also continues to occupy the premises.

. The Beckers assert two defenses to this summary process eviction; that the
foreclosing institution failed to send them a cure notice in accordance with G.L
c.244, 5.35A as required before a foreclosure may be commenced and at the
foreclosure auction, the Bank failed to qualify as a bidder by failing to make the
required $10,000 payment to the auctioneer.

. Wilson asserts one defense, that he is a tenant of the Beckers and that Labonte
failed to provide him with a proper notice to quit---with three month’s notice in
accordance with G. L. ¢.186, s.12 or 20 days in accordance with G.L. ¢.186A.

. 35A Cure Letter: Even if the court was to fully credit the Beckers’ recollection
that they never received the 35A cure letter, Labonte’s burden is to show that
there is no genuine dispute of fact that said letter was senf to the Beckers by the
Bank. Given the submissions by the parties, including the Affidavit of Gerardo
Trueba, the court is satisfied that there is no genuine issue of fact regarding the
mailing by the Bank of the 35A cure letter. See, Anthony Ricci v. Rushmore
Loan Management Services, LLC, Appeals Court 20-P-1151 (October 18, 2021).
. Bank’s Bid at the Foreclosure Sale: Though it is unclear from the record
before the court whether the Bank made a $10,000 payment to the auctioneer at
the foreclosure auction, the court does not find that failure to make such payment

would void the sale to the Bank stemming from the auction once the foreclosure
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deed dated July 20, 2018 was recorded in the Harﬁpden County Registry of
Deeds on August 6, 2018. Accordingly, the Bank’'s subsequent sale to LaBonte
is valid and he has satisfied the court of his superior right to possession as to the
Beckers.

6. Summary Judgment as to the Plaintiff’'s Claim for Possession Against the
Beckers: Based on the foregoing, summary judgment shall enter on behalf of
the plaintiff, Raymond Labonte, Jr. on his claim of possession as to the Beckers.
What remains for further adjudication is Labonte’s claim for use and occupancy.

7. Wilson’s Opposition to the Summary Judgment Motion: There continues to
exist genuine disputes of fact regarding Wilson's status as a tenant of the subject
premises. Wilson asserts that he is a tenant who preforms work/chores for the
Beckers in lieu of rent and, thus, must be afforded either a three month notice in
accordance with G. L. ¢c188, s.12 or a no fault notice in accordance with G. L.
¢.18BA. The plaintiff does not offer sufficient documentation or a persuasive
argument upon which the court can find that there are not genuine factual
disputes for determination at trial and, thus, LaBonte's motion for summary
judgment for possession against Wilson is denied.

8. Summary Judgment as to Wilson: Based on the foregoing, the plaintiff's

motion for summary judgment as to Wilson is denied.

So entered this ,77@"!"“ dayof < 2 foby 2021,

Robert Fiefds. Associate Justice

Cc: Court Reporter
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 21-5P-1926

RICHAf RE ,
Plaintiff,
V.
ORDER
KEVIN BLANCHARD,
Defendant.

This matter came before the court for trial on October 22, 2021, at which the
plaintiff landlord appeared with counsel and the defendant tenant appeared pro se.

After consideration of the evidence admitted at said trial, the following order shall enter:

1. The plaintiff, Richard Reil {(hereinafter, "landlord™), owns a manufactured home in
Turners Falls and rents same to the defendant, Kevin Blanchard (hereinafter,
“tenant”). The tenancy began in 2015 and the address of the premises is 259

millers Falls Road, Lot 6, Turners Falls, Massachusetts (hereinafter, "premises”
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or “property”}. The monthly rental arrangement was that the tenant would pay his
lot rent to the mobile home park plus $350 each month paid to the landlord. The
agreement was also that if the tenant paid a total of $25,000 the home would be
sold to the tenant. The lease, which also acted as a bill of sale, allowed for the
$25,000 to be paid in 72 monthly payments (@%$350). There is not dispute that
the tenant has not 3t paid the full purchase price for the home.

2. On or about May 26, 2021 the landlord had the tenant served with a “for cause”
Notice to Quit. In said notice, the landlord listed the following acts and/or
damages as the basis for the eviction:

a. Kitchen sink fuil of cat litter and feces;

b. Removal of and breaking storm windows;

c. Damage to shower walif by screwing board to it;

d. Removal of bedroom closet;

e. Installation of pellet stove without permission or obtaining permit;
f. Trash and recycling piled up ouiside trailer;

g. Damage to front and back doors;

h. Damage to screen porch;

i. Excessive amount of personal belongings piled on porch and in rooms:
j.  Electric light in bedroom removed,;

K. Tampering with/damaging cold water pipe in kitchen.

3. The Landlord’s Case for a For Cause Eviction: The landlord met his burden
of proof that the tenant caused the breaking or removal of storm windows,

damage to the shower, the removal of the bedroom closet, the installation of a
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pellet stove without the landlord's permission, damage to the deors, and
rernoval/damage to the bedroom light fixture.

4. The Tenant’s Defense: The tenant’'s defense that the landlord gave him tacit
permission to remove the closets and install the pellet stove by telling him a bar
in 2018 that he could do whatever he wanted to the home, and that the other
damages were normal wear and tear, was not a prevailing argument.

5. Conclusion and Order: Based on the foregoing, the court finds an so rules that
the landlord met his burden of proof that the tenant violated the terms of the
leasehold and judgment shall enter for the landlord for possession and for court
costs. The execution éhall Issue in due course upon the filing and service of a

Rule 13 Application.

17 e (o
So entered this %‘éj’ day of /7 1L , 2021

Robert Fields@a!ociate Justice
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'COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

BERKSHIRE, 88, HOUSING COURT DFPARTMENT
"WESTERN DIVISION
DOCKET NO. 21H79CV000512

TOWN OF WEST STOCKBRIDGE, by and
through s ZONING ENFORCEMENT

OFFICER,
Platotit - FINDINGS AND ORDER
. ON CIVIL CONTEMPT

KEVIN P. SULLIVAN;

Defendant

This matter came before the Court for acofitempt t:ia'l on October 15-, 2021 pursiant to
M.R.C.P. Rule 65. Plaindiff appeared through counsel. Dei‘ehdant'éppéatféd-#ﬁd represented
himself. Town of West Stwockbridge’s Vedified Complaint for Contempt is hﬂébyﬂa]‘i‘d\vc:d. The
Court hercby finds and orders:

FINDINGS
1. The Couri entered an order on August 23, 2021 (the “Order™y r'i’-_“'_g'ﬁi‘diﬂg property
Defesidant owns at 29 Pixley Fiil Road, West Stockbridge, Massachusétts (the “Property”™);

2. The clear and unequivocal terms of the Order required the Defendaitt to vacate the

Propetty no later than Friday, August 27, 2021 at 12:00 p.m. and to remove the trailer thereon by

Scptember 3, 2021 at 12:{}_0 pm.
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3. The Defendant did not receive a special permit or other writied authorization froim

Plaintifl to allow for the temporary use of the trailer on the Propérty and did fot request relief

from this Court to allow for the samie.

4. The Defendant has faifed 10 comply with the clear and ut%equivdcal terms of the 'O}.'de.r; :
specifically, the Defendant has failed or refused to vacate the Property and remove the trailer
Fom the Property, in violation of the Town's Zoning Bylaws and thc 'S'-t.a{e"Smditary Caode, dud in
¢lear violation of the Court’s Order. |

5. Defendant w‘is afforded ample time and opportunity 1o Q-Oi;]}'_pl}'; 'Wit.li the Court’s Order.
His faiture and/or refisal to comply deinonstrates clear-and uﬁaéubma'disabedien{ie of a clear
and unequivocal command. See Allen v. School Commiftee of 1")":63"&?;1';.‘400 Miiss. 193,194
(1987).

6. As aresult; the Court finds by tlear and convincing cviééﬁ'cé_'tﬁat the Defendant is in o

¢ivil contempt for faifure to comply with the terms of the Order.

ORDER

Based ori the findings set forth above, the Court ORDERS ifie Defendant as follows:

{a} The Defendant shall immediately, within forty-eight (48) hours of the date of this
Contempt Order, vacate the Property;

(b) The Defendant shall immediately, within forty-cight (48) hﬁﬁl;s of the-date of I.h'i:;'
‘Contempt Order, reémove we tailer from the Property; o

{c} The Defendant shall be assessed daily penalties and fines pavablé to the Town of West

o
o
I
S
o
4

1
o
i

Stockbridge of $50.00/day which shall continue o acerue for gach day of continued
noncompliance with this Conteiript Order untif Plaintiff verifies compliance upon notification by

the Defendant of the satme?

o
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5 @)‘-'Zhé'Déféhdaut shall allow the Town of West Stockbridge’s inspection officials and/or

' tﬁei'r'agen_ts, to inspect the Properly (o determine compliznce of this Order; and

{2} The Defendant shall pay all costs and reasonable attofneys’ fees incurred by Plaintiff for
prepariig and proseeuting the instant Coniplaint for-Contempt. Plaintiff niay submit, within

thirty days of receipt of this Contenipt Otder, a petition for attorneys” fees and costs, together

with supporting documentation.
T te
SO ORDERED thissse_ M day of October 2021.

e .

Tion, Jonathan J7Kane, First Justice
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION

JOSEPHUS GRANT, JR,,

Plaintiff,

V. No. 18-CV-1018

MID-ISLAND MORTGAGE CORP.,

Defendant.

VITALY GLADYSH,
Plaintiff,
V. No. 18-SP-4521
TASIA GRANT, INZANA GRANT, and
JOSEPHUS GRANT,

Defendants,

After hearing on June 18, 2021, on Josephus Grant, Jr.'s ("Grant” or "Mortgagor”)
Motion for Reconsideration of Order Denying Summary Judgment, where all parties
were represented by counsel, the court issued an order dated July 2, 2021, In said

order, the parties were granted until July 30, 2021 to supplement the Summary
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Judgment record. After consideration of those supplemental filings, the following Order
shall enter:

1. Contrary to its averments and arguments leading up to the filing of
supplemental materials in July, 2021, Mid-Island is now urging the court to
find that it actually did send a certified HUD Face-to Face letter ta the plaintiff,
Josephus Grant, an May 11, 2015. In support of its position, Mid-Isiand
submits an affidavit from Raymond Crawford, a Vice President—Document
Execution and Senior Litigation Associate at Cenlar FSB ("Cenlar”). By way
of this affidavit, Mr. Crawford states that Mid-Island utilized the services of
Cenlar to send Mr. Grant sad letter and also to go to Mr, Grant's home and
attempt to schedule a face-to-face meeting and/cr leave materials regarding
same at the premises,

2. None of Crawford's attachments include a copy of the HUD Face-to-Face
letter with the Certified Mailing tracking number. Instead, Crawford attaches a
“daily spreadsheet” which he states identifies a batch of HUD Face-to-Face
letters send on May 11, 2015 including for Mr. Grant's mortgage and points
out that on the HUD Face-to-Face letter a code, XC849, is printed therein
indicating that this is such a letter. Finally, Crawford attaches a print-out from
the post office which he states indicates that the batch of such letters,
including the one to Mr. Grant, was mailed.

3. if the court were to accept this submission as proof that Mid-Island complied
with 24 C.F.R. 203.604's requirement of sending a certified letter to arrange

for a face-to-face meeting (and find also that Mid-Island or its agent visited
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the mortgaged property to schedule such a meeting), it could dispense with
the need to find whether or not Mid-Island can satisfy an exception to the fact-
to-face rule---which it had argued was Mr. Grant's clear indication that he will
not cooperate in the fact-to-face meeting.

4, Given the manner in which Mid-island produced Crawford's affidavit and
attachments, after years of litigation in which it assented that the there was no
evidence of the HUD Face-to-Face letter being sent by certified mail—and
given the indirect manner in which a fact-finder must base a finding that the
letter was sent certified (as opposed to, for example, a Certified Mail tracking
number printed directly on the HUD Face-to-Face lefter), the court is not
persuaded that no genuine issues of fact exist for tnal.

5. Based on the foregoing, including the analysis contained in the court’s July 2,

2021 order, cross-mations for summary judgment are denied and this matter

shall be scheduled for trail by the court. At said triai, Mid-Island may attenpt
to persuade the judge that a HUD Face-to-Face letter was sent certified mai
as well as “at least one trip to see the mortgagor at the mortgaged property”
or that it can satisfy an exception to the face-to-face rule by showing that "the ‘
mortgagor [] clearly indicated that he will not cooperate in the interview." See,
24 C.F.R. 203.604.

% ’”l'f"

So Ordered this ___~ day of ' Adoue 2021, ‘

-
Robert Figlds Associate Justice
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 21-CV-24

GORDON H. MANSFIELD VETERANS )
'ERATIVE "ORPOIl T 71, )
)
Plaintiff, )
)

V. ) ORDER
)
DANIEL J. MILLER, )
)
Defendant. )

_ After hearing on June 28, 2021, on Plaintiff's motion to alter or amend judgment

under Ma. R. Civ. P. 59 (e}, the following order shall enter:

1. After summary judgment entered in favor of the defendant, Daniei Miller
("Defendant™), the plaintiff, Gordon H. Mansfield Veterans Cooperative
Corporation — Agawam ("Plaintiff"), requests the court reconsider and vacate its
judgment for misapplication of federal regulation 24 CFR 882.310(e). The
Defendant simply responds "[t]here is no reasonable reading of the word 'prior’

that permits the preceding event to happen after the event it precedes.”
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“A motion brought under rule 59(e) is addressed to the judge's sound
discretion.” Gannelt v. Shuiman, 74 Mass. App. Ct. 606, 615 (2009}, citing R.W.
Granger & Sons, Inc. v. J & S Insulation, Inc., 435 Mass. 66, 79 (2001). "Where
there has been no change of circumstances, a court or judge is not bound to
reconsider a case, an issue, or a question of fact or law, once denied. . ... After
the denial of one motion, a second motion based on the same grounds need not
be entertained.” Peterson v. Hopson, 306 Mass. 587, 599-600 (1940). However,
“[tlhough there is no duty to reconsider a case, an issue, or a question of fact or
law, once decided, the power to do so remains in the court until final judgment or
decree.” [d. at 601. Where the narrow issue presented in this motion appears to
be one of first impression, the Court will address the apparent contradiction of
federal law, U.S. Department of Housing and Urban Development (*HUD™)
regulations, the Housing Assistance Provider ("HAP"} contract, Massachusetts
general l[aws, and Housing Court caselaw.

At summary judgment, the questions before the court included whether
the unit at issue, under a tenant-based voucher (as opposed to a project-based
voucher), qualified as “assisted” housing eligible to void the Defendant’s lease
pursuant to G.L. ¢. 139, § 19; and if so, whether the supremacy clause of the
United States Constitution required pre-termination notice be served to the tenant
prior to entering the case. See Rockingham Glen v. O'Flaherty, Boston Housing

Court No. 18-CV-968 (February 24, 2017, Muirhead, F.J.)." After hearing, and

1 "[E]ven if this court were to accept that (1) this Defendant's actions fall within the purview of ¢. 139 sec.
19 and that (2} a tenant with a mobile voucher is a tenant in federal or state assisted housing or (3) that
“Rockingham Glen is state or federally assisted housing, the Plaintiff has failed to comply with the section
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upon consideration of the arguments, this Court held that “[i]f the landlord
qualifies as a party eligible to act under G.L. c. 139, § 19, then it must comply
with federal notice requirements under the Supremacy Clause of the United
States Constitution.”

Without relevant appellate instruction at the state level or in the federal
circuits, the Court relied on prevailing Massachusetts Housing Court caselaw
considering similar facts: where landlords attempted to void leases that were
subject to HUD regulations without prior notice pursuant to G.L. 139, § 19, See
Benchmarck Apariment Management Corp. v. Mercer, Boston Housing Court No.
096-00949 (Winik, J., January 3, 1997); Housing Management Resources v.
Dennard, Western Housing Court No. 17-CV-43 (Fields, J. 2017); Peabody
Properties v. Nash, Eastern Housing Court No. 18-CV-316 (Winik, J., 2018);
Hollywood Associates v. Adams, Western Housing Court No. 91-SP-778
(Abrashkin, J., 1991); Chicopee Housing Authority v. Fontanez, Western Housing
Court No. 04-SP-4736 (Fein, J., 2005); Rockingham Glen v. O'Flaherty, Boston
Housing Court No. 16-CV-968 (Muirhead, J., 2017). Thé finding on summary
judgment in favor of the Defendant refiected the notion that any provision of G.L.
¢. 139, § 19 which allows for the termination of federally assisted tenancies
without adequate pre-termination netice is preempted by federal law.

Upon further review, this Court maintains its prior ruling for summary
judgment in favor of Defendant and further specifically finds that the Plaintiff is

not a "federal or state assisted housing” for the purposes of G.L. c. 132, § 19.

8 mandates, 42 USC 1437f requires that 'any termination of tenancy shall be preceded by the owner's
provision of written natice to the tenant specifying the ground for such action.” fd.
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B.

The relevant provision of section 19 was enacted by Acts 1895, ¢. 179, §
13 (the "Act”). The stated legislative intent of the Act, as reflected by the name of
the Act, is “to improv[e] the housing opportunities for elders and non-eiderly
persans with disabilities.” 2 Chapter 179 of the Act also amended G.L. c. 121B, §
32C and G.L. c. 151B, § 1. The Supreme Judicial Court (“SJC") has stated that
‘where two or more statules relate to the same subject matter, they should be
construed together so as to constitute a harmonious whole consistent with the
legislative purpose.” Bd. of £Ed. v. Assessor of Worcester, 368 Mass. 511, 513-
14, 333 N.E.2d 45C, 452 (1975).

The definitions relevant to G.L. ¢. 121B, § 32B and 151B, § 1 provide
context to what the legislature intended by the term “federal or state assisted

housing” in G.L. ¢. 139, § 19. Chapter 121B, § 32B provides that:

“Subsidized housing development”, such multi-family developments for
housing as: (a) receive the benefit of subsidy in the form of project-based
assistance under the section 8 housing assistance program for the
disposition of projects owned by the United States Department of Housing
and Urban Development; or {b) are owned or held by the United States
Department of Housing and Urban Development as mortgagee-in-
possession.

Chapter 151B, § 1 provides a definition for "publicly assisted housing
accommaodations” include housing constructed after July 1, 1950,

which is exempt in whole or in part from taxes levied by the
commonwealth or any of its political subdivisions; . . . . constructed on
land sold below cost by the commonwealth or any of its political
subdivisions or any agency thereof, pursuant to the federal housing act of
nineteen hundred and forty-nine; . . . . constructed in whole or in part on
property acquired or assembled by the commonwealth or any of its

?In a letter from then Governor William Weld dated August 16, 1994 addressed to the Senate and House
Representatives regarding the legisiative propaosal that became the Act, the Governor makes it very clear that it
was meant to “strengthen the ability of housing authorities to evict troublesome alcohol and drug sbusers.” Thus,
not legislation to assist non-housing authority providers that accept Section 8. (See, attached to the Act.)
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10,

11.

12,

political subdivisions or any agency thereof through the power of

condemnation or otherwise for the purpose of such construction; or for the

acquisition, construction, repair or maintenance of which the
commonwealth or any of its political subdivisions or any agency thereof
supplies funds or other financial assistance.

Certain other housing “the acquisition, construction, rehabilitation, repair
or maintenance of which is . . . . financed in whole or in party by a loan whether
or not secured by a mortgage, the repayment of which is guaranteed or insured
by the federal government or any agency thereof’ is also considered "publicly
assisted housing accommodations” during the life of said loan. G.L. ¢. 1518, § 1.

"On its face, ¢. 139, sec. 19 does not appear to apply to instances where
the tenant receives a rent subsidy but is a tenant of a private landiord.”
Rockingham Glen v. O'Flaherly, Boston Housing Court No 16-CV869 (Muirhead,
J. February 24, 2017). The Court finds that the tenant-based housing voucher at
issue in this case does not fall under “federal or state assisted housing” as
required under G.L. c. 139, § 19. Therefore, summary judgment in favor of the
Defendant was appropriate and Plaintiffs motion to aiter or amend must be
denied.

Even if Plaintiff could supplement the record s0 as to satisfy the
requirements of G.L. ¢. 139, § 19, it would still be required to provide the notice
contemplated by 42 U.S.C. § 1437{0}(7)(E}, despite contradictory regulations.

That federal statute states in pertinent part, that "[e]ach housing
assistance payment contract entered into by the public housing agency and the

owner of a dwelling unit — shall provide that any termination of tenancy under this

subsection shall be preceded by the provision of written notice by the owner to
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the tenant specifying the grounds for that action, and any relief shall be
consistent with the applicable State and local law.” 42 USC § 1437(o)(7}E).

However, 24 CFR 882.310 states;

{i) The owner must give the tenant a written notice that specifies the
grounds for termination of tenancy during the term of the lease. The
tenancy does not terminate before the owner has given this notice, and
the notice must be given at or befere commencement of the eviction
action,

(i) The notice of grounds may be included in, or may be combined with,
any owner eviction notice to the tenant.

(2) Eviction notice.

(i) Owner eviction notice means a notice to vacate, or a complaint or other
initial pleading used under State or local law to commence an eviction
action.

13. The issue considered by the summary judgment Order and this motion to
alter or amend concerns the apparent conflict of appropriate timing of service of
the owner eviction notice in the context of a G.L. ¢. 139, § 19 complaint - that is
whether service of a G.L. ¢. 139, § 19 complaint, without pricr notice, satisfies the

federal statute and relevant regulations.

In assessing the legality of an administrative agency's properly promulgated
regulations, we employ sequentially two well-defined principles.

First, we determine, using conventional tools of statutory interpretation,
whether the Legislature has spoken with certainty on the topic in question,
and if we conclude that the statute is unambiguous, we give effect to the
Legislature’s intent. Second, if the Legislature has not addressed directly the
pertinent issue, we determine whether the agency's resolution of that issue
may 'be reconciled with the governing legislation. At the second stage, we
afford substantial deference to agency expertise, and will uphoid a challenged
regulation unless a statute unambiguously bars the agency's approach
(citations and quotations omitted).

14.New England Power Generators Ass'n, Inc. v. Dep't of Env't Prot., 480 Mass.
398, 40405, 105 N.E.3d 1156, 1162 (2018). The Plaintiff asks the Court to yield

substantial deference to HUD's administrative regulation 982.310, however, the
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controlling statute unambiguously bars the agency’s approach where, as
Defendant notes, “[t]here is no reasonable reading of the word 'prior’ that permits
the preceding event to happen after the event it precedes.” Although the Court
should not supplant the agency's judgment where the agency's statutory
interpretation is reasonable, that is not the case here. See Dowling v. Registrar
of Motor Vehicles, 425 Mass. 523, 525 (1997).

15. Where the Court is considering federal law as interpreted by a federal
agency’s regulation, it is appropriate to review First Circuit precedent. First
Circuit Courts *[f]irst ask whether Congress has directly spoken to the precise
question at issue. If so, courts, as well as the agency, must give effect to the
unambiguously expressed intent of Congress” {citations and quotations omitted).
Saysana v. Giflen, 580 F.3d 7, 12 (1st Cir. 2008). Then, if a statute is found to be
ambiguous, Federal Courts "turn to the second question, specifically, ‘whether
the agency's answer is based on a permissible construction of the statute[.]’ In
applying the second step, [Federal Courts] must defer to an agency's interpretive
regulation unless it is arbifrary, capricious, or manifestly contrary to the statute”
(citations and quotations omitted). /d. at 13.

16. In this case, the federal statute, 42 U.S.C. § 1437(f), is unambiguous
where it states “[e]ach housing assistance payment contract entered into by the
public housing agency and the owner of a dwelling unit — shall provide that any
termination of tenancy under this subsection shall be preceded by the provision
of written notice by the owner to the tenant specifying the grounds for that action,

and any relief shall be consistent with the applicable State and local law.” 42

Page 7 of 17

12 W.Div.H.Ct. 122



USC § 1437(0)(7}E). Furthermore, if that language is ambiguous, any
interpretation of that section which aflows for notice to be sent after filing of an
action is found to be manifestly contrary to the statute.

17. The Plaintiff also contends that the HAP contract states “[t]he main
regulation for this program is 24 Code of Federal Regulations Part 882, and
that the Housing Court cases discussed supra concern other federal regulations
not part 982 {e.q., parts 247, 882, and 966). The federal requlations considered
in those cases provide for notice of termination of tenancy to be in accordance
with state law in certain situations, which, under G.L. ¢. 139, § 19, would be no
notice at all before service of a complaint and order of notice requesting
injunctive relief to obtain possession.* However, unlike part 982.310, those
parts do not explicitly state that notice may be "a complaint or other initial
pleading.” The distinction is one without a difference under the circumstances of

a G.L.c. 139, § 15 complaint.

? That regulation provides “{g) Regulations neot applicable. 24 CFR part 247 {concerning evictions from
cenain subsidized and HUD-owned projects) does not apply to a tenancy assisted under this part 3827
24 CFR 982.310(q).

4 Part 247 4(c) states in part that notice of termination of tenancy based on "other good cause’ be "in no
case earlier than 30 days," or if based on material noncompliance with the rental agreement or state law
“shall be in accord with the rental agreement and state law.”

Part 882,511(d) provides that notice of termination of tenancy for nonpayment of rent “must be not less
than five working days;" “[w]hen termination is based on serious or repeated viclation of the terms and
conditions of the lease or on violation of applicable Federal, State or local law, the date of termination
must be in accordance with State and local law;" and when based on other good cause then “termination
must be no earlier than 30 days after the notice is served.”

Under part 966.4(3): "The PHA must give written notice of lease termination of. 14 days in the case of
failure to pay rent; A reasenable peried of time considering the seriousness of the situation (but not to
exceed 30 days): (1) If the health or safety of other residents, PHA employees, or persons residing in the
immeadiate vicinity of the premises is threatened, or (2) If any member of the household has engaged in
any drug-related criminal activity or violent criminal activity; or (3) If any member of the household has
been convicted of a feleny; (C) 30 days In any other case, except that if a State or local law zllows a
shorter notice pericd, such shorter period shall apply.”
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18. In Mercer, the plaintiff alleged that the defendant engaged in physical
violence against her neighbor. Benchmarck Apartment Management Corp. v.
Mercer, Boston Housing Court No. 96-00949 (Winik, J., January 3, 1897). Under
24 C.F.R. 247 4, such circumstances may have fallen under a "material
noncompliance with the rentat agreement or state law” and the timing of eviction
notice should therefore “be in accord with the rental agreement and state law.™
The case was brought pursuant to G.L. ¢. 139, § 19, and the state law was found
to be pre-empted by the federal notice requirement of 42 U.S.C. 1437(f). /d.

19. The manner of service required under part 247 includes

(1) Sending a letter by first class mail, properly stamped and addressed, to
the tenant at his or her address at the project, with a proper return
address, and (2) serving a copy of the notice on any adult person
answering the door at the leased dwelling unit, or if no adult responds,
by placing the notice under or through the door, if possible, cr else by
affixing the notice to the door.

20. If this could be accomplished by servinga G.L. ¢. 138, § 19 complaint by
first class mail and in-hand, then under the Plaintiffs argument, there is no
reason the state law weould have been pre-empted. Other netice requirements of
part 247 .4 (i.e., that the notice shall be in writing, state the date the tenancy is to
be terminated, and that the landlord may only seek enforcement by judicial
action) may also be satisfied by service of a complaint including such necessary
detall through attachments to the verified complaint. As was the case here.

21. In Dennard, the chapter 139, § 19 complaint followed alleged viclent

behavior of the defendant towards another resident. Housing Management

§ That regulation does not address the amount of notice required for criminal activity. See24 C.F.R. §
5.859.
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Resources v. Dennard, Western Housing Court No. 17-CV-43 (Fields, J. 2017).
Pursuant to 24 C.F.R. 882.511(d), notice for a “sericus or repeated violation of
the terms and conditions of the lease or on violation of applicable Federal, State
or local law, the date of termination must be in accordance with State or local
law.” Yet, the complaint was brougnt under state law and chapter 139, § 19 was
found to be preempted by the federal statute. Id. The notice of termination
under part 882 must:

(1) State the reasons for such termination with enough specificity to enable

the Family to prepare a defense.

(if) Advise the Family that if a judicial proceeding for eviction is instituted,
the tenant may present a defense in that proceeding.

(iii) Be served on the Family by sending a prepaid first class properly
addressed letter (return receipt requested) to the tenant at the dwelling
unit or by delivering a copy of the natice to the dwelling unit.

22. Those requirements may likewise be satisfied by serving a complaint
under G.L. c. 139, § 18 by first class mail or in-hand. The tenancy in Adams was
similarly regulated by 24 C.F.R. 882. Hollywood Associafes v. Adams, Western
Housing Court No. 91-SP-778 (Abrashkin, J., 1991). Following a complaint for
apparent drug retated violations, which sets the termination date “in accordance
with State and local law,” the State statute (e.g., G.L. c. 139, § 19) was found to
be pre-empted by the federal notice requirements of 42 U.S.C. 1437(f). /d.

23. Indeed, the Appeals Court has stated that “[n]o relevant notice provisions
of the Federal statute or regulatiocns conflict with the Commonweaith's notice
provisions.” New Bedford Hous. Auth. v. OQlan, 50 Mass. App. Ct. 188, 205,
vacated and remanded, 435 Mass. 364 (2001). The Appeals Court continued,

“[t]here is no express statement of preemption in the Federal statute . . . .; noris
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24.

the Federal scheme so comprehensive that we can infer an intent to preempt.”
Jd., n. 32. However, even this holding is not quite what it seems under the

circumstances of that case and the timing of the defense raised.

[D]espite being present for all of the proceedings, Olan failed to raise the
issue of notice until after all of the evidence was taken and judgment was
rendered. Given that Olan had actual notice, we decline to nullify the
judgment on the suggested per se basis. We are satisfied that Olan knew
with reasonable particularity of the proposed action so that [she could]
reasonably prepare hler] arguments [quotations omitted]. Ofan, 50 Mass.
App. Ct. at 206.

In Ofan, plaintiff public housing authority broughta G.L. c. 139, § 19
complaint alleging the tenant had used force or violence against New Bedford
police officers who were lawfully at her apartment. The focus of the SJC review
was whether there is right to a jury trial in such an action. New Bedford Housing
Authority v. Olan, 435 Mass. 364 (2001). The tenant raised the issue of notice
too late to be considered and it was thus waived. The SJC addressed the issue,
however, “[blecause there is some uncertainty over the question, because it
involves a matter of public interest that is likely to arise in the future, and where
the issue [was] fully briefed.” Id. at 372. Unfortunately, the discussion that
followed regarded the requirements of G.L. ¢. 121B, § 32 rather than
interpretation of federal laws and HUD regulations. The S8JC did state however,
“[tihe Appeals Court did not decide the statutory question, but instead held that,
because Olan had actual notice of termination of her tenancy, the requirements
of due process had been satisfied,” and tacitly agreed with the Appeals Court's

decision stating simply “requirements of due process were satisfied.” /d.
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25. The Appeals Court discussion in Ofan, comes secmewhat closer to the
issue at hand. The Appeals Court considered the tenant’s argument "t-hat the
Authority failed to give her notice as required by both State and Federal law, and
that, to the extent that State law would allow termination of her tenancy without
pricr notice, it is preempted by Federal law regarding notice of tenancy
terminations in federally-subsidized housing projects.” Olan, 50 Mass. App. Ct.
at 204-05. Where the tenant was served with a complaint which specified the
grounds for the proceedings and the relief requested, was able 1o retain counse!,
answer the complaint, file pretrial motions, obtain witness, present a defense,
and was given a judicial hearing, the Appeals Court held that “[e]ven assuming
without deciding that the Autherity's complaint did not technically adhere to all of
the Federal and State notice provisions, Olan nonetheless had actual notice of
the proceedings against her that comported with due process principles on both
the Federal and State levels." 1d. 206.

26. This Court finds that the key distinguishing word between 24 C.F.R.
982.310 as interpreting 42 U.5.C. § 1437(f) and G.L. ¢. 139, § 18 is “void” versus
“terminate.” The Merriam-Webster dictionary defines the verb “void” as "nullify,
annul.” The definition for “terminate” is “to form an ending.” Voiding denctes a
declaration that the lease has no legai or binding force, or that it is invalid;
whereas termination recognizes the validity but declares the legal force at an
end. Inthat way, G.L. c. 139, § 19 truly is at conflict with the "terminaticn”
requirements of 42 U.5.C 1437(f) and *{i]t is logically impossible to reconcile the

pre-termination notice provision set forth in the Section 8 statute and . . . .
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regulations with the [voiding] provisions of G.L. c. 139, s. 19." Benchmarck
Apartment Management Corp. v. Mercer, Boston Housing Court No. 86-00949
{(Winik, J., January 3, 1997). Even allowing that owner eviction notice includes a
complaint or other initial pieading under part 982.310, a request for injunctive
relief under G.L. ¢. 139, § 19 cannot offer “the grounds for termination of tenancy
during the term of the lease,” because it is not terminating the lease but rather
declares the lease void.

27. It has never been truer than here that “[t}he complexity of a summary
process eviction is exacerbated by the web of applicable statutes and rules.”
Adjartey v. Cent. Div. of Hous. Ct. Dep't, 481 Mass. 830, 836 (2019).
Importantly, however, “the substance of summary process eviction actions . . . .
are governed by G. L. c. 239." /d. at 837. The SJC in Adjartey took an
opportunity to discuss in depth the general timeline and benchmarks of a typical
eviction case in the appendix to that decision. In part, the appendix considered
the notice to quit and stated “[p]rier to eviction, a landlord must serve the tenant
with a 'notice to quit’ to inform the tenant that the landiord will be seeking eviction
after a specified period of time.” Id. at 315.8

28. It is familiar law that “[sjJummary process is a purely statutory procedure
and can be maintained only in the instances specifically provided for in the
statute.” Cummings v. Wajda, 325 Mass. 242, 243 (1850). See G.L. ¢. 239, That
statute provides in relevant part that “if the lessee of fand or tenements or a

person helding under him holds possession without right after the determination

)t is noteworthy that the very detailed and nearly comprehensive Adjartey appendix, despite recognizing “the
weh of applicable statutes and rules” concerning summary process, did not consider G.L, c. 139, § 19,
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of a lease by its own limitation or by notice to quit or otherwise ... the person
entitled to the land or tenements may recover possession thereof under this
chapter.” G.L. c. 239, § 1. Therefore, *[tlermination of a |ease, by its own terms
or by a notice to quit, is thus a condition precedent to bringing suit.” Cambridge
St. Realty, LLC v. Stewart, 481 Mass. 121, 127-28 (2018), citing Bosfon v.
Talbot, 208 Mass. 82, 82, 91 N.E. 1014 {1910) (proper termination is “[c]ne of the
conditions” that must be fulfilled before “summary process may be maintained™;
Olan, 435 Mass. 364, 373, (analyzing termination notice as “prerequisite to filing
suit” that may be waived),

29. Other distinguishing features of summary process under Massachusetts
law includes the uniform rules of summary process and permissible
counterclaims under G.L. ¢. 239, § 8A. “"These rules govern procedure in all
summary process actions in the Trial Court of the Commonwealth.”
MA.R.SUM.PROC. rule 1. “The form of Summary Process Summons and
Complaint, . . .. shail be the only form of summons and complaint used in
summary process actions.” MA.R.SUM.PROC. rule 2. General Laws ¢. 239, §
8A, creates a right to file counterclaims in summary process proceedings and
states in pertinent part, "[ijn any action under this chapter tc recover possession
of any premises rented or leased for dwelling purposes, brought pursuant to a
notice to quit for nonpayment of rent ... the tenant or occupant shall be entitled to
raise, by defense or counterclaim, any claim against the plaintiff.” And the SJC
has held that, “[b]ecause a tenant's right to bring a counterclaim is explicitly

limited in § 8A to premises “rented or leased for dwelling purposes,” it is clear
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that it applies only to summary process actions in residential cases.” Fafard v.
Lincoln Pharmacy of Milford, inc., 439 Mass. 512, 515 {2003} (commercial
tenant’s counterctaims were dismissed as impermissible under statue and must
be brought in separate civil matter).

30. It is clear that eviction under Massachusetts law is controiled by intricate
and complex procedure which allows for specialized rights and privileges. Itis
equally clear that this case cannot be considered as seeking summary process
despite the fact that, “[i]n all other respects an eviction action under G.L. ¢. 139,
s.19 is similar, but not identical, to a summary process action under G.L. ¢. 239,
s.1.” Mercer, supra. This is a civil matter seeking injunctive relief following the
purported voiding of a HUD regulated tenancy. Therefore, this Court finds that
42 U.S.C. 1437(f) and 24 C.F.R. 982.310 do not provide for the removal of a
Section 8 tenant without first terminating the tenancy and commencing an
eviction action. Where this case was not brought pursuant to G.L. ¢. 239 and is
not controlled by the rules of uniform summary process, this is not properly
termed an eviction action, Under these circumstances, G.l..c. 139, § 19 is
preempted by federal law so far as it provides for the removal of a federally
assisted tenant without prior notice.

31. It is best practice to follow the procedure set forth in Housing Court cases
brought under G.L. c. 139, § 19, and considering tenancies regulated by HUD
guidelines, where no federal preemption was found because the landlord
generally served some notice before entering the case. See Wayne Apartments

v. Brown, Boston Housing Court No. 00-008518 (Chaplin, J., September 22,
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2000,) (30-day notice provided before application for preliminary and permanent
injunction); Villa Nueva Vista v. Gonzalez, Western Housing Court No. 09-SP-
4028 (Fields, J., May 1, 2010) ("[10 day] notice additionally comports with the
governing federal regulation”); Fall River Housing Authority v. Wholley,
Sautheastern Housing Court No. 12-3P-1996 (Chaplin, F.J., January 3, 2013)
(10 day notice to quit was insufficient in part because it did not “identify the act or
acts the defendant allegedly committed — and against whom, nor does |it] identify
where the alleged act or acts occurred”); Catholic Social Services v. Gomes,
Southeastern Housing Court No. 10-SP-4681 (Edwards, .J., December 6, 2010)
(10 day notice of termination); Boston Housing Authority v. Kimble, Boston
Housing Court No. 05-SP-2559 (Pierce, J., August 31, 2005) (two notices voiding
the tenancy, on February 11, 2005 and May 2, 2005, served before entering
summary process summeons and complaint on August 1, 2005). Under such
facts, and similarly to the holding in Olan, it may then be stated that the
requirements of due process were satisfied, the tenancy terminated, and no
preemption exists.

32. Conclusion: Under the circumstance presenied here, the tenancy was
subsidized by a tenant-based housing voucher and not subject to G.L.. ¢. 139, §
1G; moreover, if the tenancy could be found to be “federal or state assisted
housing,” Plaintiff did not satisfy federal requirements where it did not provide
prior notice terminating the tenancy before filing this action. Therefore, the
motion to alter or amend is denied and judgment having entered, the case is

dismissed.
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So entered this ot il day of Cet 001,
/

Robert Flfeysﬂ{fssociate Justice

Cc. Court Reporter
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Hampden, ss:

COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
HOUSING COURT DEPARTMENT
WESTERN DIVISION

STACEY HEALEY,

DANIEL CHAO,

AND

DANIEL CHAQ,

STACEY HEALEY,

CASE NO.
Plaintiff,
Case No. 20-SP-1606
Defendant.
Plaintiff,
Case No, 20-CV-324
Defendant.

RULING ON ATTORNEY FEE PETITION AND ENTRY OF FINAL JUDGMENT
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These matters came before the court for trial on March 12, 2021. The tenant,
Daniel Chao (hereinafter, "tenant”), was a prevailing party on two claims under G.L.
¢.186, s.14 and a Retaliation claim which have fee-shifting provision and, thus, was
afforded the opportunity to petition the court for reasonable attorney’s fees. After
consideration of the petition for such fees, and also after consideration of the opposition
filed by the landlord, Stacey M. Healey (hereinafter, "landlord”), the follewing crder shall

enter.

1. Reasonable Attorney’s Fees and Costs: The determination of reasonable
attorney's fees is within the discretion of the judge. Fontaine v Ebfec Corp., 415 Mass.
309, 324 (1993). In ruling on a petition for statutory attorney's fees, a court "should
consider the nature of the case and the issues presented, the time and labor required,
the amount of damages invclved, the result obtained, the experience, reputation and
ability of the attorney, the usual price charged for simitar services by other attoreys in
the same area, and the amount of awards in similar cases." Linthicurn v. Archambault,
379 Mass. 381, 388 (1979). Time spent on unnecessary work, duplicative work, or
claims on which the party did not prevail, should be excluded. Simon v. Solomon, 385

Mass. 91, 113 (1982)

2. Hourly Rate: Counsel for the tenant, Matthew Mozian, has petitioned for an
hourly rate of $295. Given the supporting affidavit from ancther attorney in the
community and given Attorney Mozian's Housing Court and trial experience, the court

finds this to be a reasonable hourly rate.
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3. Number of Hours: The petiticn seeks compensation for 55 hours of Attorney

Mozian's time (totaling $16,225) and 52.21 hours of a paralegal's time (totaling $5,225).

4. Analysis of Hours: Upon close review of the detailed time records, kept
contemporanecusly, the court finds that the number off hours expended by counsel and

his paralegal are reasonable given the nature of the litigation and the results achieved.

5. The Plaintiff’s Opposition: The plaintiff's opposition does not take issue
with any particular charge of the attorney or his paralegal. Instated, the plaintiff argues
that the award should somehow be diminished due to the fact that a pre-litigation offer
of settiement was made of $8,500 which exceeded the monetary value of the tenant’s
award of damages. Such argument is unpersuasive as the settlement offer did not offer
the tenant to retain possession, which was the paramount focus of the tenant’s litigation.
The plaintiff also makes argues that the award should be diminished by the fact that the
tenant did not prevail an all of his claims. Though the tenant prevailed on ail of his
claims other than his Chapter 93A claim, such was sufficiently interconnected with the

prevailing claims.

6. Award of Attorney Fees: Based on the foregcing, counsel for the tenant,
Matthew Mozian, shall be awarded $16,225 in attorney's fees for 55 hours and for

$5,225 in fees for the paralegal for 52.25 hours.

7. Award for Costs: The costs assenied by the tenant, totaling $445.44, for the
court filing fee ($145.00), the civil process fee ($225.44) and for postage and copies

($75) are also reasonable and shall be awarded.
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8. Conclusion and Order: In accordance with the above, as well as the court's
March 12, 2021 trial decision, and the payment by the tenant of $3,314.38 on July 7,
2021 in accordance with G.L. ¢.239, 8A, the following final judgment shall enter:
Judgment for possession for the tenant, Daniel Chao, and for attorneys fees and costs
totaling $21,895.44.

&\-’\

So entered this O\

[\ ..--‘"""_——_F
e l
Robert Fiel%s?élate Justice

Cc: Court Reporter
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2. Detendant shall pay $184.00 on or before the 3™ of November 2021. which. in
conjunction with her rent credit of $109.00, will bring her current through the month of
November. Defendant will owe the Tull rent portion of $291.00 for the month of December 202
and cach month therealler in which she resides in the Premises,

3. Delendant shall continue to make diligent eftorts to locate and secure replacement
housing and shall document those efforts by keeping a log of all locations as to which she has
visited or made inguiry, including the address, date and time ol contact, method of contact, name
of contact person and result ol contact.

4. The parties shall return for a status conference in person in the Housing Court
session sitting in Springfield. Massachuscits on December 1, 2021 at 10:00 a.m., at which time

the Court shall review Defendant’s compliance with this order and their housing scarch log,

i L
SO ORDERED this 2 day of _[NCugmbe 2021,

Qemdz%;zm . Aara

Fmathan 1. Kan 7 First Justice
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