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ABOUT

This is an unofficial reporter for decisions issued by the Western Division Housing Court. The
editors collect the decisions on an ongoing basis for publication in sequentially numbered
volumes. Presently, this unofficial reporter is known as the “Western Division Housing Court
Reporter.” Inasmuch as the reader’s audience is familiar with this unofficial reporter, the reader
is invited to cite from these decisions by using the abbreviated reporter name “W.Div.H.Ct.”

WHO WE ARE
This is a collaborative effort by and among several individuals representative of the Court, the
local landlord bar, and the local tenant bar:

Hon. Jonathan Kane, First Justice, Western Division Housing Court

Hon. Robert Fields, Associate Justice, Western Division Housing Court
Hon. Michael Doherty, Clerk Magistrate, Western Division Housing Court
Aaron Dulles, Esq., Massachusetts Attorney General’s Office?

Peter Vickery, Esq., Bobrowski & Vickery, LLC

Messrs. Dulles and Vickery serve as co-editors for coordination and execution of this project.

OUR PROCESS

The Court has agreed to set aside copies of all its written decisions. Periodically, the editors
collect and scan these decisions, employing commercial-grade “optical character recognition”
software to create text-searchable PDF versions. On occasion, the editors also receive copies of
decisions directly from advocates, which helps ensure completeness. When the editors have
gathered a sufficient quantity of pages to warrant publication, they compile the decisions, review
the draft compilation with the Court for approval, and publish the new volume. Within each
volume, decisions are assembled in chronological order. The primary index is chronological, and
the secondary index is by judge. The editors publish the volumes online and via an e-mail
listserv. Additionally, the Social Law Library receives a copy of each volume. The volumes are
serially numbered, and they generally correspond to an explicit time period. But, for several
reasons, each volume may also include older decisions that had not been available when the prior
volume was assembled.

EDITORIAL STANDARDS

In General. By default, decisions are included unless specific exclusion criteria are met.
Exclusion criteria are intentionally limited, and the editors have designed them to minimize any
suggestion of bias for or against any particular litigant, type of litigant, attorney, firm, type of
case, judge, witness, etc. In certain circumstances, redactions may be used in lieu of exclusions.

Exclusion by the Court. The Court intends to provide the editors with all of its decisions except
those from impounded cases and those involving highly sensitive issues relating to minors—the
latter being a determination made by the Court in its sole discretion. The Court does not provide
decisions issued by the Clerk Magistrate or any Assistant Clerk-Magistrate. Additionally, the

! Formerly of Community Legal Aid, and historically associated with the local tenant bar.



Court does not ordinarily provide decisions issued as endorsements onto the face of motion
papers. The Court retains inherent authority to withhold other decisions without notice.

Redaction and Exclusion. The editors will redact or exclude material in certain circumstances.
The editors make redaction and exclusion decisions by consensus, applying their best good faith
judgment, and taking the Court’s views into consideration.

(1) Case management and scheduling orders will generally be excluded. (2) Terse orders and
rulings will generally be excluded if they are sufficiently lacking in context or background
information as to make them clearly unhelpful to a person who is not familiar with the specific
case. (3) Stipulated or agreed-upon orders will generally be excluded. (4) Decisions made as
handwritten endorsements to a party’s filing will generally be excluded. (5) Orders detailing or
discussing highly sensitive issues relating to minors, mental health disabilities, specific personal
financial information, and/or certain criminal activity will be redacted if reasonably possible, or
excluded if not.? (6) Contact information for parties, attorneys, and third-parties are generally
redacted.

The exclusion criteria and the review criteria will undoubtedly grow, change, and evolve over
time. The prefatory text of each volume will reflect the most recent version of the criteria.

Final Review. Prior to publication of any given volume, the editors will submit the draft volume
to the Court for a final review to ensure that it meets the editorial standards.

PUBLICATION

Volumes are published in PDF format at www.masshousingcourtreports.org. We also have a
listserv for anybody who wishes to receive new volumes by e-mail when they are released.
Those wishing to sign up for the listserv should e-mail Aaron Dulles (aaron.dulles@mass.gov).

SECURITY

The editors use GPG technology to protect against altered copies of the PDF volumes. Alongside
each volume is another file with Aaron Dulles’s digital signature of authentication. Readers may
authenticate each volume using freely available GPG software. In addition to the PDF volume
and its accompanying signature file, the reader will need Aaron Dulles’s “public key,” which can
be found by searching his name on keyserver.pgp.com. The key is associated with the e-mail

address dulles@jd11.law.harvard.edu, and it has the following “fingerprint” identifier:
OC7A FBA2 099C 5300 3A25 9754 89A1 4D6A 4C45 AE3D

CONTACT US

Comments, questions, and concerns may be raised to any person involved in this project.
However, out of respect for the Court’s time, please direct such communications at the first
instance to Aaron Dulles (aaron.dulles@mass.gov) or Peter Vickery (peter@petervickery.com).

2 As applied to orders involving guardians ad litem or the Tenancy Preservation Program,
redaction or exclusion is not triggered by virtue of such references alone but rather by language
revealing or fairly implying specific facts about a party’s mental health disability.
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the requirement of service of a 30-day notice in non-payment cases remains in effect. The Court
disagrees.

Following expiration of the CARES Act, the Centers for Disease Control and Prevention
(*CDC") issued an order for a much broader national eviction moratorium in non-payment cases. It is
the CDC’s order that now protects tenants [rom eviction in certain circumstances, not the CARES
Act. The notice to quif language in § 4024(c) must be read in conjunction with § 3024(b) with respect
10 the 120-day period ol eviction protections. To tind otherwise would mean that the CARES Act
instituted a permanent prohibition on 14-day notices in non-payment cases for all tenants in covered
dwellings, a result that would greatly expand the temporary COVID-19-related cviction protection
measures that the CARES Act was designed to address.

With respect to Defendant's contention that the multiple conflicting notices compel dismissal,
the Court also disagrees. A legally adequate 30-day notice to quit is a condition precedent Lo a
summary process action, see Cambridge Street Realty, LLC v, Steward, 481 Mass. 121, 130-131
(2018). but at this preliminary stage of the proceedings the Court cannot determine as a matter of law
that the service of multiple notices to quit renders the termination of the tenancy invalid. The 14-day
notice to quit filed with the summons and complaint as part of the entry package is sufficient to
deteat a motion to dismiss.

Accordingly, for the foregoing reasons. Defendant’s motion to dismiss is denied.

h
SO ORDERED this 47" day of Junc 2021.

ﬁmalhan 1. Kane, Iﬁt Justice

ce: Court Reporter

(1) may not reguire the tenanl to vacate the covered dwelling unit before the date that is 30 days after the date on which

the lessor provides the tenant with a notice to vacate; and
{2) may not issue a notice 10 vacate under paragraph (1) until after the expiration of (he period described in subsection (b).

2
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 20-SP-1676

CASSANDRA FERREIRA,

Plaintiff,

ORDER

LAURAL CHARLAND, JASON CHARLAND,
and JAMES VASQUEZ,

Defendants.

This matter came before the court for hearing on June 22, 2021, at which the
plaintiff landlord appeared with counsel and the defendant tenant Laural Charland
appeared with counsel atong with co-defendant Jason Charland who appeared pro se.

After said hearing, the following order shall enter:

1. Preliminary Matter: Water Charges under G.L. ¢.186, 5.22: There is no
question that the tenants asserted a claim that the landlord violated G.L. ¢.186,

s.22. and there is also no question that such claim triggers “violation of any other

Page 1of 3
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law™ under G. L. c. 239, s.8A. The questicn posed by this case is whether after
the landlord tendered full compensation to the tenant for her claim under G.L.
€.186, .22 can she still assert said claim at trial to trigger the application of G.L
c. 239, 5.8A as a defense to possession. Given that the landlord tendered all the
funds for the damages asserted under that claim and that they were knowingly
accepted by the tenants without any reservation of rights, such tender and
acceptance satisfied and resclved the tenants’ claim under G.L. ¢.186, .22 and
it can not be used to trigger a defense to possession under G.L. ¢.238, s.8A,

. G.L.¢.239, s.9: The parties were also heard on the tenants’ request that
judgment be stayed in accordance with G.L. ¢.239, 5.9. Pursuant 1o that statute,
the court is directed to hear from all parties and achieve an order and an
extension of time, if warranted, that is “just and reasonable”. This is often a
difficult task for a court but the facts of this matter make it extremely difficult as
both sides present very compelling needs and circumstances.

. The tenants (LLaural Charland and her brother Jason Charland) are both disabled
and have limited income from Social Security benefits and food stamps. Ms.
Charland testified credibly of her very extensive housing search in all towns
around and between Ludlow and Agawam, other than avoiding inner-city
locations.

. The landlord also finds herseif in dire straits, mostly residing on a couch in her
parents’ basement for a very protracted time and with no other options available
to her until she can re-possess the subject premises for her own residence. Ms.

Ferreira also reported to the court that she has a medical condition that will

Page 2 0f 3
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss: HOUSING COURT DEPARTMENT

WESTERN DIVISION
CASE NO. 21CV92

LEISURE WOODS ESTATES,

Plaintiff,

ORDER

THE ESTATE OF PHILLIP NORTQON,

Defendant.

After hearing on June 14, 2021 at which only the plaintift appeared. (he {ollowing
order shall enter.
1 Though the court can appreciate the intention and basis for this civil action which
seeks the court's ruling that the manufactured home in question is abandoned
and for an order for its removal, the court is not moved from its position---in

accordance with G L ¢ 239 and consistent with the rubng in Aftorney General v.

Dime Savings Bank, 413 Mass. 284 (1982)-- that Summary Process is the

Pape 1ol 2
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will™ See 400 CMR § 5.02. Plaintiff did not accupy his unit under a lease, subleasc or tenancy
al will, but instead a license agreement. Therefore, the eviction moratorium daes not apply to
Plaintift and the University did not vielate Chapter 63 of the Acts of 2020 when it removed
Plaindff from University housing.

Accordingly. for the loregoing reasons, Defendant’s motion 1o dismiss the Complaint is
allowed.
O”h N
SG ORIBERED this 74 day of July 2021

ﬂon. Jonathan J. Kaﬂ
First Justice, Western Division Housing Courl

ce: Court Reporter

11 W.Div.H.Ct. 14




COMMONWEALTH OF MASSACHUSETTS

HAMPDEN, SS: HOUSING COURT DEPARTMENT
WESTERN DIVISION
SUMMARY PROCESS
NO. 19H79SP002099

PENNYMAC LOAN SERVICES, LLC,
Plaintiff
VS
TATYANA STETSYUK,!

Defendants

Memorandum of Decision on the Cross-Motions for Summary Judgment

This is a summary process action in which plaintiff PennyMac Loan Services, LLC
(hereinafter “PennyMac™) is seeking to recover possession of the residential premises from the
defendant after the plaintiff acquired title to the property upon foreclosure. Defendant Tatyana
Stetsyuk (heremafter “Stetsyuk”) filed an answer which included a defense that the foreclosure
sale was void, and for that reason PennyMac did not have a superior right to possession of the
property prior to or at the time in initiated this eviction action or anytime thereafter. Stetsyuk’s
answer included two counterclaims asserting that (1) the foreclosure sale and events preceding it
were 30 fundamentally unfair that the sale should be set aside in equity, and (2) PennyMac engaged
in unfair conduct by refusing to communicate with her.

In a memorandum of decision, dated March 25 2020, addressing the plaintiff’s first motion
for summary judgment, Judge Fein determined that the plaintiff’s Affidavit of Sale was sufficient
to establish that the February 21, 2019 foreclosure sale of the property was conduct m strict

compliance with the statutory power of sale. > However, the judge declined to enter summary

! The plaintiff’s complaint identifies the defendant in the aiternative as “Tatyana” Stetsyuk. The defendant in her
pleadings identifies herself as “Tatyana” Stetsyuk. [ shall use the defendant’s preferred spelling of her first name.

% In her memorandum of decision on the plaintiff>s first motion for summary judgment, dated March 25, 2020, Judge
Fein ruled as follows:

“PennyMac’s Prima Facie Case: The summary judgment record suffices to satisfy the plaintiff’s prima facie case.
While the original affidavit filed with the foreclosure deed (Exhibit H to Polansky affidavit) inchuded a published

11 W.Div.H.Ct. 15



judgment because the plaintiff had failed to establish an absence disputed issues of fact with
respect to whether the plaintiff was required to show compliance with the HUD face-to-face
meeting requirements set forth 24 C.F.R. § 203.604(c)(5).

The parties filed cross-motions for summary judgment together with memoranda,
supporting affidavits and documents, to address the sole remaining issue on the plaintiff’s claim
for possession pertaining to the face-to-face meeting regulation.

PennyMac argues that it foreclosed on the subject property in strict compliance the
mortgage and holds legal title to the property. PennyMac claims it terminated Stetsyuk’s right to
possession of the property and is entitled to judgment on its claim for possession as a matter of
law. Stetsyuk argues that she has the superior right to possession based upon her contention that
the foreclosure sale was void ab initio because PennyMac did not have the authority to exercise
the power of sale contained in the mortgage executed by her former husband, Voloydymr Stetsyuk
(hereinafter “Volodymyr”}. Specifically, Stetsyuk argues that prior to accelerating Volodymyr’s
mortgage debt after he fell behind in his mortgage loan payment obligations in June 2017, neither
the then mortgagee, Mortgage Electronic Registration Systems, Inc. (hereinafter “MERS™), nor
the loan servicer at that time, PennyMac, offered Volodymyr a “face-to-face™ meeting as required
by 24 C.F.R. § 203.604 (b). PennyMac argues that neither MERS nor PennyMac were obligated

to comply with the “face-to-face” meeting provisions of the federal regulation based upon an

notice of sale that scheduled the foreclosure auction for July 11, 2018, a confumatory affidavit was filed thereafter
(Exhibit J to Polansky’s affidavit) that included a published notice of sale scheduled for February 21, 2019. The
defendant fairly argues that the affidavit in questicen, as te which the affiant swore or affirmed that the contents were
“truthful and accurate to the best of his/her knowledge and belief” does not conform precisely to the statutory form as
endorsed in Federal National Mortgage Association v. Hendricks, 463 Mass. 635 (2012). [ nevertheless conclude that
the summary judgment record as a whole suffices to establish the plaintiff’s prima facie case, given the facial reliability
of the confirmatory affidavit (the foreclosure deed was executed on March 7, 2019 and recorded on April 9, 2019,
consistent with a sale on February 21, 2019, noticed by publication on January 4, 11, and 18, 2019); and the fact that
the Probate and Family Court shifted the responsibility for moertgage payments to the defendant by order dated
September 21, 2017 and then found her in contempt on July [9, 2018 for her failure to do so, a ruling which she is
collaterally estopped to deny. These undisputed facts, in combination with the fact that the defendant does not deny
the default, suffice to establish the plaintiff’s prima facie case as a matter of law.”

[ incorporate by reference the findings of fact and rulings of law set forth in Judge Fein's memorandum of decisicn.
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exemption (#1) because Volodymyr had vacated the premises permanently in May 2017 and
therefore did not reside at the property (or no later than July 15, 2017 based on Stetsyuk’s February
10, 2021 answer to Interrogatory No. 2).

For the reasons below, PennyMac’s motion for summary judgment is ALLOWED and
Stetsyuk’s cross motion for summary judgment is DENIED.

Undisputed Facts

The following facts necessary to resolve the legal issues raised in the cross-motions for
summary judgment are based on facts set forth in the record that [ conclude are not in dispute.

In June 2014 Volodymyr owned the residential dwelling at 15 Sunbrier Drive, Westfield,
Massachusetts (the “property™). Volydymyr and Stetsyuk, then husband and wife, resided the
propetty as their marital home.

On June 27, 2014, Volodymyr obtained an FHA-insured loan from Academy Mortgage
Corporation {*Academy™) in the amount of $262,163.00. On June 27, 2014 Volodymyr granted a
mortgage on the property to Mortgage Electronic Registration Systems, Inc. (“MERS”) as nominee
for Academy to secure the promissory note.® Stetsyuk is not named on and did not sign the note or
the mortgage. That same date Volodymyr recorded a Declaration of Homestead.* The declaration
states that he is married to Stetsyuk and that she is not a co-owner of the property.

Volodymyr's mortgage was insured by the United States Department of Housing and
Urban Development (“HUD™) through a program managed by the Federal Housing Administration
(“FHA™). The “Acceleration of Debt” clause contained in Johnson's mortgage (Mortg. ¥ 9(a))
provides that “the [llender may, except as [imited by regulations issued by the Secretary in case of
payment defaults, require immediate payment in full of all sums secured by this Security
Instrument” (ernphasis added). The acceleration clause, ¥ 9(d), further states that “[t]his Security
instrument does not authorize acceleration or foreclosure if not permitted by regulations of the
Secretary” (emphasis added).

PennyMac was the loan servicer for Volodymyr's mortgage loan in 2017.

3 The mortgage was recorded at the Hampden County Registry of Deeds (hereinafter “Registry of Deeds™) on June
27,2014 in Book 20331, Page 460.

4 The declaration of homestead was recorded at the Registry of Deeds on June 27, 2014 in Book 20331, Page 474.
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On April 7,2017 Volodymyr filed a complaint for divorce against Stetsyuk in the Hampden
County Probate Court {“Probate Court™).

On May 13, 2017, one month after Volodymyr had commenced the divorce action,
PennyMac received a notice from the U.S. Post Office that Voloydymr had changed his address.
PennyMac understood this to mean that Volodymyr was no longer residing at the property as of
May 13, 2017. PennyMac sent all future correspondence and notices pertaining to Volodymyr’s
mortgage loan to him at the new address listed in the post office notice. Stetsyuk does not dispute
that Volodymyr moved out of the property. She states that Volodymyr moved out of the property
on July 15, 2017 and did not reside there at any time after that date. In its swnmary judgment
memorandum PennyMac states that it had good reason to believe that Volodymyr had moved out
of the property by May 13, 2017, and that in any event it is undisputed that Volodymyr moved out
of the property by July 15, 2017 at the latest.

Volodymyr stopped making his monthly mortgage payments as of June 1, 2017. He was
in arrears in his mortgage loan payment obligations continuously since June 2, 2017.

PennyMac did not have a face-to face interview with Volodymyr to discuss his mortgage
loan default, or make a reasonable effort to arrange such meeting, between June 2 and September
2, 2017 (the period during which three full monthly installments due on Volodymyr’s mortgage
loan were unpaid).

On August 14, 2017 PennyMac, through its counsel, sent Volodymyr (1) a 90-day Section
35A right to cure default notice, and (2) a Section 35B notice informing him of his right to seek a
mortgage modification.

On September 21, 2017, in the Volodymyr/Setsyuk divorce action, the Probate Court
entered a temporary order with respect to the property {where Stetsyuk continued to reside)

directing Stetsyuk to make monthly mortgage loan payments commencing in November 2017. 3

3 Stetsyuk made two payments to PennyMac subsequent to the September 21, 2017 Probate Court order. She made a
£1,900.00 payment on October 30, 2017. In 2 letter dated November 3, 2017, PennyMac notified Stetsyuk that the
payment would be applied to the past due balance on Voledymyr’s mortgage loan. That payment did not cure the
outstanding amount due. Stetsyuk tendered a second payment of $1,900.00 to PennyMac on November 28, 2017, In
a letter dated December 13, 2017 PennyMac returned the November 28 check to Stetsyuk because it was insufficient
to make the full payment necessary to cure the mortgage loan default. Stetsyuk did not tender any further payments
to PennyMac.
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On October 18, 2017 MERS assigned the Volodymyr mortgage PennyMac.® The
documents in the summary judgment record (allonge to note and post-foreclosure affidavit)
establish that Academy transferred the note to PennyMac prior to the foreclosure sale.
Accordingly, PennyMac held Volodymyr’'s mortgage and note prior to and at the time of the
February 21, 2019 foreclosure sale.

On October 23, 2018, acting upon Volodymyr’s request, PennyMac added Stetsyuk as an
authorized user to his mortgage account. On December 14, 2018, PennyMac sent Stetsyuk two
letters by certified mail informing her of the foreclosure sale scheduled for February 21, 2019.

On Febraary 21, 2019 PennyMac conducted a foreclose sale on the property. PennyMac
submitted the highest bid of $225,000.00.7 Prior to the foreclosure sale neither Volodymyr nor
Stetsyuk tendered payment to PennyMac in the amount necessary to cure the mortgage default.

On March 7, 2019, PennyMac, for consideration paid of $225,00.00, executed and
delivered to itself a foreclosure deed to the property.®

On March 19, 2019 an authorized representative of PennyMac executed the Post-
Foreclosure Affidavit Regarding Note and Affidavit of Compliance with Condition Precedent to
Acceleration and Sale of the property.’

On May 10, 2019 PennyMac served Stetsyuk with a 72-hour notice to vacate. On May 24,
2017 PennyMac served Stetsyuk with a summary process summons and complaint seeking to
recover possession of the property and damages for unpaid use and occupancy.

Stetsyuk has continued to occupy the property as her residence since the date of the

foreclosure sale. She has not made any payments to PennyMac for her use and occupancy of the

Under the terms of the judgment of divorce nisi dated July 18, 2018, Volodymyt was to covey to Stetsyuk title to the
property, and Stetsyuk was to pay all expenses associated with the property, including mortgage payments. Nene of
this happened.

¢ The mortgage assignment was recorded at the Registry of Deeds on November 3 2017 in Book 21931, Page 89.

7 The confirmatory affidavit of sale dated July 11, 2019 was recorded at the Registry of Deeds on July 15, 2019 at
Book 22753, Page 264.

8 The foreclosure deed dated March 7, 2019 was recorded at the Registry of Deeds on April 9, 2019 at Book 22616,
Page 284.

* The Affidavit was recorded at the Registry of Deeds on April 9, 2019 at Book 22616, Page 290.
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property since PennyMac acquired title on March 7, 2019. However, PennyMac has presented no

evidence to establish the fair rental value for the use and occupancy of the property.

Discussion

The standard of review on summary judgment “is whether, viewing the evidence in the
light most favorable to the non-moving party, all material facts have been established and the
moving party is entitled to a judgment as a matter of law.” Augat, Inc. v. Liberty Mut. Ins. Co., 410
Mass. 117, 120 (1991). See Mass. R. Civ. P. 56 {¢}. The moving party must demonstrate with
admissible documents, based upon the pleading depositions, answers to interrogatories,
admissions documents, and affidavits, that there are no genuine issues as to any material facts, and
that the moving party is entitled to a judgment as a matter of law. Community National Bank v.
Dawes, 369 Mass. 550, 553-56 (1976). All evidentiary inferences must be resolved in favor of
the non-moving party. See Simplex Techs, Inc. v. Liberty Mut. Ins. Co., 429 Mass. 196, 197
(1999). Once the moving party meets its initial burden of proof, the burden shifts to the non-
moving party “to show with admissible evidence the existence of a dispute as to material
facts.” Godbout v. Cousens, 396 Mass. 254, 261 (1985). The non-moving party cannot meet this
burden solely with “vague and general allegations of expected proof.” Community National Bank,
369 Mass. at 554, Ng Brothers Construction, Inc. v Cranney, 436 Mass. 638, 648 (2002} (“[a]n
adverse party may not manufacture disputes by conclusory factual assertions; such attempis to
establish issues of fact are not sufficient to defeat summary judgment™).

To prevail in a summary process action mvolving foreclosed property (where the validity
of the foreclosure is challenged) the plaintiff claiming to be the post-foreclosure owner of the
property must prove that it has a superior right of possession to that property over the claimed
ownership right asserted by the defendant who was the pre-foreclosure owner/occupant. To prove
this element of its claim for possession the post-foreclosure plaintiff must show “that the title was
acquired strictly according to the power of sale provided in the mortgage.”
Abbotr, 350 Mass. 775,775 (1966). See Pinti v. Emigrant Mortg. Co., Inc., 472 Mass. 226 (2012,
Bank of New York v. Bailey, 460 Mass. 327 (2011).

Wayne Inv. Corp. v.

Face-To-Face Meeting Exemption Under HUD Regulation. Volodymyr’s mortgage was

insured by the United States Department of Housing and Urban Development (“HUD”) through a
program managed by the Federal Housing Administration (“FHA”). The “Acceleration of Debt”

11 W.Div.H.Ct. 20



clause contained in Volodymyr’s mortgage (Mortg. ¥ 9(a)) provides that “the [l]ender may, except
as limited by regulations issued by the Secretary in case of payment defaults, require immediate
payment in full of all sums secured by this Secunity Instrument” (emphasis added). The
acceleration clause, § 9(d), further states that “[t]his Security instrument does not authorize
acceleration or foreclosure if not permmitted by reguiations of the Secretary” (emphasis added).

Under the statutory power of sale, G.L. c. 183, § 21, upon default by the mortgagor “in the
performance or observation of the foregoing or other conditions” the mortgagee may sell the
mortgaged premises by public auction after “first complying with the terms of the mortgage and
with the statutes relating to the foreclosure of mortgages by the exercise of a power of sale . . .”
(emphasis added).

The HUD regulations referenced in § 9(d) of the mortgage include those governing a
mortgagee’s servicing responsibilities with respect to HUD-insured mortgages are codified in Title
24, Part 203 (Single Family Mortgage Insurance), Subpart C {Servicing Responsibilities) of the
Code of Federal Regulations, 24 C.F.R. § 203.500-681. Section 203.500 states “[ijt is the intent
of the Department [HUD] that no mortgagee shall commence foreclosure or acquire title to a
house until the requirements of this subpart [C] have been followed” (emphasis added).

One of the Subpart C requirements that a mortgagee of a HUD-insured mortgage must
comply with before initiating a foreclosure is the “face-to-face™ meeting requirement set forth in
24 CF.R. § 203.604 (b), which provides in relevant part:

{b) The mortgagee must have a face-to face interview with the mortgagor, or
make reasonable effort to arrange such meeting, before three full monthly
installments due on the mortgage are unpaid. . . {emphasis added).

There are five exemptions to this meeting requirement. 24 C.F.R. § 203.604 (c) provides:
(¢} 4 face-to-face meeting is not required if-
(1) The mortgagor does not reside in the mortgaged house,

(2) The mortgaged house is not within 200 miles of the mortgagee, its
servicer, or a branch office of either,

(3} The mortgagor has clearly indicated that he will not cooperate in the
interview . . .

{4) A repayment plan . . . is entered into to bring the mortgagor’s account
current and thus making the meeting unnecessary . . . or

{(5) A reasonable effort to arrange a meeting is unsuccessful.
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(Emphasis added).'’
24 CF.R. § 203.604 (d) provides:

“{a] reasonable effort to arrange a face-to-face meeting with the mortgagor
shall consist at a minimum of one letter sent to the mortgagor certified by
the Postal Service as having been dispatched. Such a reasonable effort to
arrange a face-to-face meeting shall also include at least one trip to see the
mortgagor at the mortgaged property, unless the mortgaged property is
more than 200 miles from the mortgagee, its servicer, or a branch office of
either, or it is known that the mortgagor is not residing in the mortgaged

property

[ rule as a matter of law that the “face-to-face™ meeting provision of Subpart C of the HUD
regulations was explicitly incorporated into Volodymyr’s mortgage and is a material provision of
the mortgage. Specifically, before PennyMac and the mortgagee could accelerate the debt,
commence foreclosure or acquire title to the property pursuant to a foreclosure sale it had to show
that the mortgagee had complied with the HUD mandated “face-to-face™ meeting requirement set
forth in 24 C.FR. § 203.604 (b) or be prepared to show that all entities that come within the
definition of “mortgagee” were exempt from that requirement under cone of the five exemption
provisions of 24 CF.R. § 203.604 (c). Wells Fargo Bank, N.A. v. Cook, 87 Mass. App. Ct. 382
(2015); Jose v. Wells Fargo Bank, N.A., 89 Mass. App. Ct. 772 (2016).

[t is undisputed that neither PennyMac nor MERS conducted a face-to-face meeting with
Volodymyr or made any effort to offer Volodymyr a face-to-face meeting before three full monthly
installments due on his mortgage were unpaid (between June 2 and September 2, 2017}.

PennyMac argues that it (and the mortgagee) was exempt from the face-to-face meeting
requirement pursuant to 24 C.F.R. § 203.604 (c) (1) because by July 15, 2017 at the latest (within
the three-month nonpayment period) Volodymyr no longer resided in the mortgaged house.

Stetsyuk argues that “[t]he HUD regulation, 24 C.F.R. § 203.604 (b), requires either ‘a
face-to-face interview with the mortgagor, or . . . a reasonable effort to arrange such a meeting.’
Each of these disjuncts has its own exceptions.” Based on this interpretation of the HUD regulation
Stetsyuk argues that PennyMac cannot show that it was exempt from strictly complying with of

24 C.F.R. § 203.604. With respect to the “face-to-face” meeting requirement, Stetsyuk argues that

0 Exemptions 2, 3, and 4 of subsection {c) are not at issue in this action.
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PennyMac was not exempt from compliance under § 203.604 (¢} (1) because Volodymyr was
residing in the mortgaged house for at least a portion of the three-month nonpayment period, and
the exemption provision should be read to apply only where the mortgagor was not residing in the
mortgaged house throughout the three-month nonpayment period. With respect to the “reasonable
effort™ provision set forth in § 203.604 (b), Stetsyuk argues that § 203.604 (d) applies, and that
PennyMac was not exempt from having to make “a reasonable effort” to arrange a meeting with
Volodymyr {consisting of at least a certified letter or a trip to the property) because during the
three-month nonpayment period PennyMac did not have knowledge that Volodymyr had move
out of the mortgaged house,

For purposes of ruling on the cross-motions for summary judgment I will accept as frue
that Volodymyr was no longer residing in the mortgaged house after July 15, 2017. However, as
of May 13, 2017 (when PennyMac received a notice from the U.S. Post Office that Voloydymr
had changed his address) PennyMac had ample reason to conclude that Volodymyr was no longer
living at the mortgaged house.

Statutory interpretation, including interpretation of regulations, is “guided by the familiar
principle that ‘a statute must be interpreted according to the intent of the Legislature ascertained
from all of its words construed by the ordinary and approved usage of the language, considered in
connection with the cause of its enactment, the mischief or imperfection to be remedied and the
main object to be accomplished, to the end that the purpose of its framers may be effectuated.”
Drummer Boy Home Assoc. v. Britton, 474 Mass. 17, 23-24 (2016} quoting Hanlon v. Rollins, 286
Mass. 444, 447 (1934). "Courts must ascertain the intent of a statute from all its parts and from the
subject matter to which it relates, and must interpret the statute so as to render the legislation
gffective, consonant with sound reason and common sense." Twomey v. Middleborough, 468
Mass. 260, 268 (2014). When the meaning of the language is plain and unambiguous, we enforce
the statute according to its plain wording "unless a literal construction would yield an absurd or
unworkable result." Adoption of Daisy, 460 Mass. 72, 76 (2011), quoting Boston Hous. Auth. v.
National Conference of Firemen & Oilers, Local 3, 458 Mass. 155, 162 (2010). We "endeavor to
interpret a statute to give effect 'to all its provisions, so that no part will be inoperative or
superfluous." Connors v. Annino, 460 Mass. 790, 796 (2011), quoting Wheatley v. Massachusetts
Insurers Insolvency Fund, 456 Mass. 594, 601 (2010).
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First, applying these general rules of interpretation, I rule as a matter of law that 24 C.F.R.
§ 203.604 (b), reasonably construed, affords the mortgagor the right to a face-to-face meeting with
the mortgagee or its servicer within the three-month nonpayment period only while the mortgagor
is residing in the mortgaged home. The plain intent of the regulation is to require that the
mortgagee to make a reasonable effort to preserve the mortgagor’s ownership of his home.
However, once the mortgagor moves out of the mortgaged house (and is thus no longer residing
there as his home) the regulation, reasonably construed, does not impose on the mortgagee any
continuing duty or obligation to conduct a face-to-face meeting with the mortgagor. There is
nothing in the plain language of the HUD regulation that can be read to limit the exemption
provision set forth in Subsection (¢) (1) to circumstances where the mortgagee had knowledge that
the mortgagor was not residing at the mortgaged house. !

The regulation is silent with respect to situation where the mortgagor was residing at the
mortgaged house when he failed to make his mortgage payinent but vacated the mortgaged house
at some point during the three-month nonpayment period addressed in 24 C.F.R. § 203.604 (b).
Under these circumstances, and reading the HUD regulation as a whole, I conclude that as of the
date the mortgagor vacated the mortgaged house, he was no longer entitled to a face-to-face
meeting within the three-month nonpayment period under 24 C.F.R. § 203.604 (b). This 1s so
because the mortgagor’s move from the mortgaged house triggered the mortgagee’s exemption set
forth in § 203.604 (¢) (1) [the mortgagor does not reside in the mortgaged house].

Accordingly, I rule as a matter of law that because Volodymyr was no longer residing at
the mortgaged house during the three-month nonpayment period PennyMac was exempt under §
203.604 (¢) (1) from having to conduct a face-to-face meeting with Volodymyr under 24 C.F.R. §
203.604 (D).

Second, under the general mles of statutory construction the provisions of § 203.604 (b),
(c) and {d) must be read as a whole to render the regulation effective, consonant with sound reason
and common sense. Under Subsection (b) the mortgagee must make reasonable efforts to offer
the mortgagor a face-to-face meeting so long as the mortgagor is residing in the mortgaged house.

The regulation does not include any language that, reasonably construed, makes the mortgagee’s

' In any event, based upon its communication from the Post Office, in May 2017 PennyMac had a reasonable basis
to conclude that Volodymyr was no longer residing at the mortgaged house as of May 13, 2021.

10
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right to an exemption from its face-to-face meeting obligations dependent on the mortgagee’s prior
knowledge that the mortgagor is no longer residing in the mortgaged house. The regulation
connects the right to a face-to face meeting to the mortgagor’s continued residence in the
mortgaged house. If the mortgagee is no longer living in the mortgaged home the regulation does
not impose any continuing duty or obligation on the mortgagee to conduct a face-to-face meeting
with the mortgagor or make a reasonable effort to conduct such a meeting.

Subsection (d) does not set forth exemption requirements that a mortgagee must meet
separate and distinct from Subsection (¢). The relevant clause of Subsection (d) (“if is known that
the mortgagor is not residing in the mortgaged property”) simply sets forth what is required of the
mortgagee seeking an exemption under Subsection (¢) (5) {a reasonable effort to arrange a
meeting is unsuccessful|. However, a mortgagee is entitled to an exemption from compliance with
the face-to-face meeting requirement if it can establish its entitlement under any one of the five
Subsection (c) exemptions. Each provision of Subsection (¢} provides a separate and distinct
ground for an exemption.

PennyMac stipulated that it did not make any effort to arrange a face-to-face meeting with
Stetsyuk during the three-month nonpayment period.'"* And PennyMac is not asserting a right to
an exemption under Subsection (c) (5). PennyMac is relying solely on the exemption set forth in
Subsection (¢) (1). Once the mortgagor moves out of the mortgaged house the mortgagor is no
longer entitled to a face-to-face meeting with the mortgagee, and it follows, a fortiori, that the
mortgagee is no longer under any obligation to make a reasonable effort to arrange such a meeting.
Stetsyuk’s strained argument that the mortgagee is relieved of its obligation to make a reasonable
effort to arrange a face-to-face meeting only if the mortgagee knew that the mortgagor had vacated
the mortgaged home is without support in the plain language of the HUD regulation. The
regulation does not impose any continuing obligation or duty on the mortgagee to make any effort
to arrange a face-to-face meeting where the mortgagor no longer resides in the mortgaged home.
Simbly stated, under the HUD regulation the mortgagee’s lack of knowledge that the mortgagor is

no longer living in the mortgaged home does not impose any continuing duty or obligation upon

12 PennyMac’s position i3 that it made no effort to contact Volodymyr to arrange a face-to-face meeting after
Volodymyr stopped making his monthly mortgage payments (beginning in June 2017} because based upen the May
13, 2017 mail-forwarding communication from the Post Office PennyMac reasonably believed that Volodymyr had
vacated the mortgaged house prior to June 2017.

11
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the mortgagee to make reasonable efforts to arrange a face-to-face meeting. The mortgagee’s
knowledge (or lack of knowledge) of where the mortgagor resides is irrelevant.

PennyMac 1s not required to show that it had knowledge that Volodymyr had vacated the
mortgaged house to be relieved of its obligation to make a reasonable effort to conduct a face-to-
face meeting. It was relieved of that obligation as of the date Volodymyr vacated the mortgaged
house. Volodymyr had vacated the mortgaged house by July 15, 2017 at the latest (which was
within the three-month nonpayment period). Accordingly, I rule as a matter of law that because
Volodymyr had vacated the mortgaged house before or during the three-month nonpayment period
set forth in 24 C.F.R. § 203.604 {(b) PennyMac was not required to make a reasonable effort to
arrange a face-to-face meeting with Volodymyr.

Claim_for Possession and Use and Occupancy Damages. The undisputed facts in the

summary judgment record (and the prior findings and legal rulings set forth in Judge Fein’s
summary judgment order) establish that the February 21, 2019 foreclosure sale of the property was
conducted 1n strict compliance with Volodymyr’s mortgage and the statutory power of sale.
PennyMac was the high bidder at the foreclosure sale, and as of March 7, 2019 PennyMac acquired
title to the property.

On May 10, 2019 PennyMac served Stetsyuk with a legally sufficient 48-hour notice to
vacate. Stetsyuk has failed to vacate the property.

I rule as a matter of law that PennyMac’s right to possession of the property 1s superior to
the right asserted by Stetsyuk. Accordingly, PennyMac is entitled to recover possession of the
property from Stetsyuk.

PennyMac has not presented any evidence to establish the fair rental value of the property
since May 10, 2019. Accordingly, I shall deem waived its claim for use and cccupancy damages,
and its claim shall be dismissed.

Stetsyuk’s Counterclaims. Stetsyuk asserted two counterclaims in her answer. 1 shall

address each.

First, Stetsyuk has not presented any competent evidence in the summary judgment record
sufficient to raise a disputed issue of material fact pertaining to her counterclaim that the
foreclosure process was fundamentally unfair (Counterclaim No. 1). Specifically, there is no

evidence that PennyMac, MERS or the morigage lender engaged in any unfair or deceptive

12
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practices with respect to the administration of Volodymyr’s mortgage loan secured by the first
mortgage on the property, any loan modification applications that Volodymyr may have filed, or
the foreclosure process generally, that rendered the February 21, 2021 foreclosure sale so
fundamentally unfair that Stetsyuk (who prior to the foreclosure sale did not have an ownership
interest in the property, and was not an obligor on the promissory note or mortgage) would be
entitled to affirmative equitable relief against PennyMac, specifically the setting aside of the
foreclosure sale “for reasons other than failure to comply strictly with the power of sale provided
in the mortgage.” U.S. Bank Nat'l Ass'nv. Schumacher, 467 Mass. 421, 430, 432-433 (2014).

Second, Stetsyuk has not presented any competent evidence in the summary judgment
record sufficient to raise a disputed issue of material fact pertaining to her G.L. c. 93A
counterclaim (Counterclaim No. 2}. Specifically, there 1s no evidence that PennyMac had any
contractual or commercial relationship with Stetsyuk, and there is no evidence that PennyMac
owed Stetsyuk any contractual or commeon law duty pertaining to the property prior to the
foreclosure sale. There is no evidence that PennyMac engaged in unfair or deceptive practice
involving Stetsyuk that would affect PennyMac’s title to the property.

Accordingly, I rule as a matter of law that PennyMac is entitled to summary judgment on

Stetsyuk’s counterclaims.

ORDER FOR ENTRY OF JUDGMENT CONSISTENT WITH HOUSING COURT
DEPARTMENT STANDING ORDER 5-20

Based upon all the credible evidence submitted as part of the summary judgment record in
light of the governing law, it is ORDERED that:

1. Judgment shall enter for plaintiff PennyMac Loan Services, LLC against defendant
Tatyana Stetsyuk on the plaintiff’s claim for possession.

2. Judgments shall enter dismissing plaintiff PennyMac Loan Services, LLC’s claim
for use and occupancy damages.

3. Execution for possession shall issue on August 15, 2021; however, the plaintiff
shall not levy on the execution for possession prior to September 15, 2021 or on the
day next after the date on which any applicable eviction moratorium
order/regulation expires or 1s rescinded, WHICHEVER IS LATER.
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

HAMPDEN, ss HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 21 SP 1073
EMTAY, INC,
PLAINTIFF
V. MEMORANDUM OF DECISION
JOSEPHINE RAIMER,

DEFENDANT

This no-fault summary process action was before the Court for trial on July 14, 2021.
Plaintift sceks o recover possgssion of 2 Harvest Circle, Last Longmeadow, Massachusetts (the
“Premises”) from Detendant. Plaintiff appeared for trial with counsel. Defendant appeared and
represented hersell,

Based on the evidence and testimony presented, and the reasonable inferences that can be
drawn therefrom, the Court finds that Plaintiff is a bona (ide third-party purchaser of the
Premises following foreclosure. It acquired the property on January 20, 2021 from Wilmington
Savings Bank at auction, The deed was introduced as an exhibit, Plaintiff served Defendant with
a legally adequate notice to vacate, which Defendant acknowledges receiving, The Court linds
that Plaintiff satisfied its prima facie case [or possession.

Defendant, the former homeowner, did not file an answer. She contends that, because she
tendered payment o cure the mortgage default in 2016, the mortgagee had no basis to foreclose.

Defendant is estopped from challenging the foreclosure, however, because the issue was fully
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and [inally adjudicated in a previous casc in this court. See Wilmington Savings Fund Society
ISB v, Raimer, Docket No. 19[179SP3600 (judgment (or possession entered in favor ol the

mortgagee on a motion for summary judgment). Defendant did not appeal the Court’s decision,
which entered on February 28, 2020, and she cannot relitigate the issue in this case. Accordingly,

give Defendant’s lack of any legal defenses. judgament for possession shall enter in favor of
Plaintift.!

The tenancy having been terminated without fault, Defendant is entitled o seck a stay on
the use of the eviction order pursuant to G.1.. ¢. 239, §§ 9. et seq. Execution shqll issuc at the
next court date, at which time the Court will consider any request Detendant makes for

additional time to vacate the Premises. The hearing shall be held by Zoom on July 30, 2021 at

2:00 p.m. 77 /L}\

.

SO ORDERED this /(-"'

day ol July 2021,

Hén. Jonathan J. ¥ane. First Justice

Y As this is not an eviction for non-payment of rent and does not atherwise involve a claim for unpaid rent or use and
occupancy, neither Chapter 257 of the Acts ol 2020 nor the CDC eviction moratorium apply.
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CONMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss: HOUSING COURT DEPARTNENT

WESTERN DIVISION
CASE NO. 20-CV-566

TOWN OF LANESBOROUGH,

Piaintiff,

ORDER

. MICHELLE BEAUDOIN and PETER
BEAUDOIN,

Defendant.

This matter came before the court on July 7. 2021 for a contempt trial. The
plaintiff appeared through counsel and the defendanl. Peter Beaudom appeared pro se
and the co-defendant Michelle Beaudomn did not appear. After hearing, the following

order shall enter:

1. There s no guestion that the defendants knowingly violaled the clear and
unequivocal language of the Cctober 16. 2020 Order of the court (hereinafter,

"Oreer™)

Papep 1of 2
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2. Specificaily. the Order states at paragraph {(a}.

The Defendants shall forthwith cease the operation and sterage of
construction and logging eguipment on their property at 818 North
Main Street. Lanesborough, MA (the "Property”) and remove any
storage of related equipment and/or vehicles.

3 Mr. Beaudoin admitted Lhat he has parked vehicles on occasion which violale this
order as well as a woodchipper and a furnace  Though the court understands
the cireumstances explained by Mr. Beaudoin which has led him {o these
violations. they clearly support a finding and ruting of contenmpt.

4. Conclusion and Order: Accordingly. the defendants are in contempt of the
court's Order and shall be responstble to pay the plaintiff for reasonable
attorneys’ fees and costs  The plaintiff has 20 days from the date of this order
noted below o file and serve its petition for attorneys’ fees and costs. The
defendants shall have 20 days thereafter to file and serve their written opposition
to said petiion, if any. Thereafter, the court will issue a ruling on the petition for
fees and costs and enter a final judgment of contempt at that tirne.

5. Additionally. the defendant shall be required to pay $100 per day to the plaintiff

beginning July 152021 for each and every day that they violate the Order of the

court thereafter.

-

Soentered this |\ 1 dayof Jth/ 2021
7 i )

'-(22{ Court Reporter
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO, 21-CV-364

MASON SQUARE APARTMENTS,

Plaintiff,

ORDER

ANGELA GARCIA PIZARRO,

Defendant.

After hearing on July 6, 2021 on the defendant tenant's motion to dismiss, at
which each party was represented by counsel, and representatives from BCRHA's

Tenancy Preservation Program appeared, the following order shall enter:

1. Standard of Review and Statutory Authority: It has been held that a motion to
dismiss for failure to state a ¢laim should only be allowed where it is certain that
the plaintiff is not entitled to relief under any combination of facts that could be

drawn or reasonably inferred from the allegations set forth in the complaint,
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Eigerman v. Putnam Investments, Inc., 450 Mass. 281, 286 (2007). Accordingly,
what is required for a complaint to survive motion to dismiss for failure to state a
claim at the pleading stage are "factual allegations plausibly suggesting (not
merely consistent with} an entitlement to relief, in order to reflect[] the threshold
requirement of [Fed. R. Civ. P.] 8(a){Z} that the plain statement possess enough
heft to sho[w] that the pleader is entitled to relief (quotations omitted).”

innacchino v. Ford Motor Co., 451 Mass. 623, 636 (2008) queoting Bell Atfantic

Corp. v. Twombly, 550 U.S. 544, 557 (2007).

. The statute at issue, G.L. c. 139, § 19, states in pertinent part;

If a tenant or occupant of a building or tenement, under a lawful title, uses
such premises or any part thereof for the purposes of . . . . possession or
use of an explosive or incendiary device or other violaticns of section one
hundred and one, one hundred and two, one hundred and two A or one
hundred and two B of chapter two hundred and sixty-six . . . . such use or
conduct shall, at the election of the lessor or owner, annul and make void
the lease or other title under which such tenant or occupant holds
possession and, without any act of the lessor or owner shall cause the
right of possession to revert and vest in him, and the lessor or owner may
seek an order requiring the tenant to vacate the premises or may avail
himself of the remedy provided in chapter two hundred and thirty-nine.

. Incendiary Device: A “destructive or incendiary device” under M.G.L. c. 266,
§101 is defined as "an explosive, article or device designed or adapted to cause
physical harm to persons or property by means of fire, explosion, deflagration or
detonation and consisting of substance capable of being ignited, whether or not
contrived to ignite or explode automatically.” Some examples of objects found to
be incendiary devices under the section 101 in a criminal context include

“consumer fireworks,” Commonwealth v. Regan, Essex Superior Court No.

1877CR00682, (Dec. 16, 2020, Karp, J.); “a device that consisted of multiple
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components, contained an increased volume of the potassium nitrate-sugar

mixture as compared to previous devices he had built, and could be activated
remotely,” Com. v. Griege, 86 Mass. App. Ct. 1125 (2014); and a "Molotov
cocktail.” Com. v. DeCicco, 44 Mass. App. Ct. 111, 112 (1998). Contrast Com.
v. Carter, 442 Mass. 822, 824, 817 N.E.2d 768, 770 (2004) (“defendant
possessed both C—4 and blasting caps; however, the evidence shows that there
was no assembly of the materials, but rather that they were stored separately”);
Commonwealth v. Aldana, 477 Mass. 790, 791-92, 81 N.E.3d 763, 765 (2017)
(“evidence introduced at trial was not sufficient to establish that the defendant
was without lawful authority to possess the powders themselves or the incendiary
substance, thermite, that the Commonwealth asserted he intended to make”),

. In the Housing Court, incendiary devices for the purposes of an action pursuant
to G.L. c. 139, § 19, have included "six rounds of live .357-caliber ammunition,”
Boston Housing Authority v. Sanders, Boston Housing Court No. 88-CV-00710
{September 3, 1998, Daher, C.J.); “four rounds of .22-caliber ammunition,”
Bosfon Housing Authority v. Mongo, Boston Housing Court No. 99-CV-01258
(November 29, 1999, Daher, C.J.); and a "shirt which the defendant . . . . lit on
fire and threw onto the suitcases on the porch of the premises is an infernal
device within the meaning of G.L. ¢. 266, s.102A." Santos v. Riveira,
Southeastern Housing Court No. 12-SP-05208 (January 14, 2013, Chapiin, F.J.).
The Plaintiff highlights Sanfos as an example of how the Court may find that the
burning of a pile of clothes and mattress satisfies the statute. That example

appears to be an outlier among the other situations discussed above and

Page 3 of 6

11 W.Div.H.Ct. 35




perhaps is further distinguishable because it does not apply the current
definitions in the pertinent section of G.L. ¢.2686.

. While the court certainly does not condone the tenant's alleged act of setting fires
in her apartment, the court finds and so rules that the assertions underlying the
fandlord's complaint herein, that the tenant used a lighter to light clothing and a
mattress aflame, do not entitle the landlord to the reiief of G.L. ¢.139, §19 as the
lighter nor the lit items---separately or combined---are “incendiary devices” under
the applicable statute.

. Crime Involving the Use of Force or Violence Against the Person Legally
Present: G.L.c. 139, § 19 ailso provides for remedy "if a tenant cr household
member of . . . . federal or state assisted housing commits an act or acts which
would constitute a crime involving the use or threatened use of force or violence
against the person of . . . . any person while such person is legally present on the

n

premises. . ..” A copy of the occupancy agreement attached to the complaint
shows the tenant receives a rental subsidy in the amount of $955.00 from "MOD
Rehab.” If the use of force provision is applicable to the tenant as a tenant of
federal or state assisted housing, this provision may also appiy to the G.L. c. 139,
§19 complaint which states that “PIZARRO’s actions greatly put in danger the
lives of all other residents in the building.”

. The tenant argues in her motion to dismiss that "[i]n this context, the word
“against” must involve an intended target,” and that “[a]lthough this court may

infer from the complaint that the fires were set intentionally, it may not speculate

that there was intentional directing of the fire, or that the fire was intended to
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harm a particular target.” Citing Borden v. United States, No. 19-5410, 2021 WL
2367312 (June 10, 2021).

8. In Borden, the Supreme Court of the United States ("SCOTUS") considered
"whether a criminal offense can count as a ‘viclent felony’ if it requires only a
mens rea of recklessness—a less culpable mental state than purpose or
knowledge" and held “that a reckless offense cannot sa qualify.” Borden v.
United States, No. 19-5410, 2021 WL 2367312 (U.S. June 10, 2021). SCOTUS
described the harsher penalties under 18 U.S.C. § 922(g) as “closely confined" to
the statute. Id. Therefore, SCOTUS held that “[t]he treatment of reckless
offenses as 'violent felonies’ would impose large sentencing enhancements on
individuals {for example, reckless drivers) far afield from the ‘armed career
criminals’ ACCA addresses—the kind of offenders who, when armed, could weli
‘use [the] gun deiiberately to harm a victim.”" 1d.

9. Again, though the court does not condone the tenant’s alleged act of setting fires,
the court is persuaded by this argument and finds and so rules that G.L. c. 139,
§19 is inapplicable in the instant matter where there is no averment that the
defendant intended to harm a particular target.

10.Injunctive Relief: Based on the foregoing, G.L. ¢.139, §19 is inapplicable based
on the landlord’s complaint and, as such, the court finds and so rules that the
remedies under that statute, to "annul and make void the lease” not available in
these proceedings. The court does, however, find and so rule that the plaintiff
has met its burden in its complaint for injunctive relief under the standards

articulated in Packaging Indus. Grp., Inc. v. Cheney, 380 Mass. 609, 622 (1980).
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11.Accofdingly, the current order that the landlord change the locks on the tenant’s
unit and that the tenant be prohibited from being present at the premises without
the landlord’s express permission, shall remain in full force and effect until further
order of the court.

12.Additionally, the tenant has agreed that the landlord may access her unit through
Jﬁly 9, 2021 to make repairs of damage caused by the fire(s) without further
notice. If access is required thereafter, the landlord shall send notice to both the
tenant's counsel, Uri Strauss, Esq., and ||| of the Tenancy
Preservation Program. Access upen such request shall not be unreasonably
denied.

13. Further hearing in this matter shall be scheduled for July 26 , 2021 at 12:00 p.m.
by Zoom. The Cierk’s Office shall provide written instruction on how to
participate by Zoom. If any party or witness is unable to ap“pear visually by Zoom
on their own, they may come to the courthouse at 37 Elm Street in Springfield
and use the court's Zoom Room. The Clerk’s Office can be reached by phone at
413-748-7838. A Spanish language interpreter shall be available for said

hearing.

ISV

So entered this QO day of —,\E)k_\_\\fp , 2021,

/@/

Robert Fié%éociate Justice

Cc:  Jake Hougue, Tenancy Preservation Program

—

Court Reporter
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

BERKSHIRE, ss
HOUSING COURT DEPFARTMENT
WESTERN DIVISION
DOCKET NQ. 20-SP-1608 and

21-CV-0084
BERKSHIRE FUND, INC,, )
)
PLAINTIFF ) FINDINGS OF FACT, RULINGS
) OF LAW AND ORDER ON
V. ) COMPLAINT FOR CONTEMPT
)
CHRISTOPHER DYE, }
)
DEFENDANT }

This matter came before the Court by Zoom on July 12, 2021 on Plaintift™s complaint for
civil contempt. Both parties appeared through counsel. Plaintiff alleges that Defendant violated a
Court order entered on May 21, 2021 (the “May Order™) prohibiting Defendant from (a)
communicating with or have any contact with another tenant, Walter Bradley [T {“*Mr.
Bradley™), and (b) interfering with or acting in @ way reasonably likely to interfere with Mr.
Bradiey's right to the peaceful enjoyment of his home.

In order to enter a judgment of contempt against Delendant in this case, the Court must
find clear and convincing evidence of disobedience of a clear and unequivocal demand. See In re
Birchall, 454 Mass. 827, 838-39 (2009). The aim of civil contempt is to cocrce performance of a

required act for the benefit of the aggricved complainant. fd. at 848. “Civil contempt. is a means |
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss: HOQUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO, 19-5P-2782

HAROLD GIBBER,

Plaintiff,
v, ORDER
HILA CUMMINS,

Defendant.

After hearing on July 23, 2021, on the tenant's motion to stay use of the
execution, at which both parties appeared with counsel and at which Attorney Michael

Hooker also appeared, the following order shall enter:

1. For the reasons stated on the record, the court is compelled to allow the motion
but in a limited manner. As such, there will be a stay on the physical eviction
until October 1, 2021,

2. The landiord may have the physicai eviction scheduled in advance and provide
notice to the tenant in advance, but the actuat eviction can not take place until

Cctober 1, 2021.
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3. To the extent that the landlord argued that the court lacka jurisdiction to modify
the Agreement of the Parties (which had an earlier move out date), he is
incorrect in his understanding of the case he cited, Thibbitts v. Crowley, 405
Mass. 222 (1989). Thibbits’ holding is that the judge in that matter abused his
discretion in modifying an agreement in the manner in which he did, including
upon an ex parte hearing without finding that newly emergent issues had arisen.
Thibbits reflects that there are circumstances when amendment of a consent
judgment may be appropriate, including when there are reasons justifying relief
from the operation of the judgment.

4. The circumstances in this instant matter, as discussed on the record, which
include the impact of the global COVID-19 pandemic on the tenant’s capacity to
effectively engage in a housing search (and which were not foreseeable at the
time the parties entered into the Agreement) are reason’s justifying relief from the
vacate terms of the Agreement and demand the provision of a reasonable

extension of time.

] -
So entered this 2 77 day of O\“\j‘ L2021,

V7
Robert Fie@ssociate Justice

Cc:.  Michael Hooker, Esq.
Court Reporter
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

BERKSHIRE, ss
HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 21-SP-0838

JUDITH JARRETT LAMKE, )
)
PLAINTIFF )
)
V. ) FINDINGS OF FACT, RULINGS
) OF LAW AND ORDER
GAIL BYRNE, )
)
DEFENDANT )

This no-fault summary process action was before the Court for a two-day Zoom trial on
June 29, 2021 and July 2, 2021. Plaintiff secks to recover possession of 198 Dublin Road,
Richmond, Massachusetts (the “Premises™) from Defendant. Both parties appeared for trial with
counsel. This case not having been filed for non-payment of rent, and unpaid rent not being any
part of Plaintiff’s claim, neither the Temporary Halt in Residential Evictions to Prevent the
Further Spread of COVID-19, issued by the Centers for Disease Control and Prevention nor the
provisions of Stat. 2020, ¢. 257, as amended by Stat. 2021, c. 20, apply. Defendant filed an
answer containing affirmative defenses and counterclaims.

Based on all the credible testimony and evidence presented at trial, and the reasonable
inferences drawn therefrom, and in light of the governing law, the Court finds and rules as

follows:
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Plaintiff owns the Premises. Defendant has resided in the Premises for approximately five
years. Monthly rent is $900.00 pursuant to an oral tenancy at will. No rent is owed through the
date of trial. Plaintiff pays all utilities other than the cost propane used to heat the Premises.
Although after commencement of the tenancy the parties exchanged texts about Defendant’s
need to pay the bill, and although Defendant paid willingly and only for her personal usage, the
Court finds that there was no written agreement between the partics at the outset of the tenancy
making Defendant responsible for this obligation.

On October 30, 2020, Defendant reccived a rental period notice of termination. She failed
to vacate at the expiration of the next rental period, and Plaintiff commenced a summary process
action in District Court. The case was transferred to this Court prior to trial. The Court finds that
Plaintiff established its prima facie claim for possession. The Court will next address
Defendant’s claims that Plaintiff created a new month-to-month tenancy, committed a breach of
warranty, interfered with her quiet enjoyment and violated G.L. ¢. 93A (“Chapter 93A™).

1. Waiver by Payment and Acceptance of Rent

Defendant contends that because Plaintiff accepted rent payments without a reservation
of rights after termination of the tenancy, a new month-to-month tenancy was created. Under
Massachusetts law, if a tenant tenders, and the landlord accepts, a payment for rent for a period
after termination of the tenancy, such payment and acceptance or prima facie evidence of the
landlord’s waiver of its right to recover possession until it gives new notice. Corcoran Mgt. Co.
v. Withers, 24 Mass. App. Ct. 736, 744 (1987). Certain acts or conduct by the landlord may
prevent or negate the inference or presumption of such a waiver. /d. This is generally

accomplished by reserving rights to accept future use and occupancy payments in the notice to

o
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quit itself, or by giving timely written notice upon the receipt of payment, or by giving some
other notice of the landlord’s intent not to reinstate the tenancy.

Here, although Plaintiff did not provide any written notice reserving her right to accept
use and occupancy payments after termination of the tenancy in October 2020, the Court finds
that Plaintiff never intended to waive her rights to possession and did not in fact waive the right
to possession by accepting payments after the tenancy was terminated. Defendant herself
concedes that she understood that Plaintiff intended to sell the Premises and that she was
expected to vacate. The Court rejects Plaintiff’s contention that a new tenancy was formed
following receipt of the notice to quit.

2. Breach of Implied Warranty of Habitability

Implied in every residential lease is a warranty that the leased premises are fit for human
occupation. Jablonski v. Clemons, 60 Mass. App. Ct. 473, 475 (2004); see Boston Housing Auth.
v. Hemingway, 363 Mass. 184 (1973). Pursuant to G.L. c. 111, § 127A, the Department of Public
Health has promulgated the State Sanitary Code to assure, among other things, that any premises
rented for dwelling purposes are fit for human habitation. Substantial violations of the State
Sanitary Code generally make a dwelling uninhabitable. The appropriate measure of damages in
a warranty of habitability case is the difference between the rental value of the premises as
warranted less the fair value of the premises in their defective condition. See Hemingway, 363
Mass. at 203.

Defendant concedes that her only warranty claim is the failure of Plaintiff to transfer the
responsibility to pay for heating fuel to her without a written agreement. See State Sanitary Code,

105 C.M.R. § 410.201 (*The owner shall supply heat . . . except and to the extent the occupant is
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required to provide the fuel under a written letting agreement.”); see also 105 C.M.R. § 410.354
(“The owner shall provide the electricity and gas used in each dwelling unit unless ... a written
letting agreement provides for payment by the occupant.”™). Defendant does not claim that the
Premises were defective in any way; therefore, the typical measure of damages for a warranty
claim is inappropriate. The failure to reduce the oral agreement to writing at the outset of the
tenancy is a technical violation of the State Sanitary Code and does not rise to the level of a
breach of warranty of habitability.

3. G.L.c.186, 8§ 14 — Transfer of Utilities

Under Massachusetts quiet enjoyment statute, any lessor or landlord of residential
property “who transfers the responsibility for payment for any utility services to the occupant
without his knowledge or consent ... shall be liable for actual and consequential damages, or
three months’ rent, whichever is greater, and the costs of the action, including a reasonable
attorney’s fee.” G.L. c. 186, § 14. The Court finds that the transfer of responsibility for heating
fuel was not part of a written lease nor documented in any other writing at the outset of the
tenancy, and because violations of the State Sanitary Code cannot be waived by the subsequent
consent of a tenant, the Court finds that Plaintiff violated G.L. c. 186, § 14. However, there is no
evidence that Plaintiff failed to provide adequate facilitics for heating, or that the arrangement
had a negative impact on Defendant’s use and enjoyment of the Premises, or that Defendant
objected to the arrangement, or that the rent and the cost of the utilities together were more than
the fair rental value of the Premises. See Poncz v. Loftin, 34 Mass. App. Ct. 909, 911 (1993).

Accordingly, Defendant is not entitled to an award of damages under G.L. c. 186, § 14 on the
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basis of Plaintiff’s transfer of responsibility for payment of propane to Defendant without
Defendant’s written agreement.

4. G.L.c. 186, 8§ 14 —Direct or Indirect Interference with Quiet Enjoyment

Defendant contends that Plaintiff violated the “catch-all” provision of the quiet
enjoyment statute, which recites that conduct by a landlord “that directly or indirectly interferes
with the quiet enjoyment of any residential premises by the occupant™ is a violation of G.L. c.
186, § 14. The covenant protects a tenant from “serious interference with his tenancy -- acts or
omissions that impair the character and value of the leaschold.” See Youghal, LLC v. Entwistle,
484 Mass. 1019, 1023 (2020), quoting Doe v. New Bedford Housing Auth., 417 Mass. 273, 285
(1994).

Defendant claims that Plaintiff interfered with her quiet enjoyment by removing her
garden, installing security cameras, allowing potential buyers to tour the Premises without
accompaniment by a real estate agent, interrupting wireless internet service and failing to restart
a water spigot after the winter. The Court is not convinced that a number of the claims asserted
by Defendant violate G.L. c. 186, § 14. Plaintiff testified credibly that the installation of cameras
facing away from the Premises was done for legitimate purposes and did not invade Defendant’s
legitimate expectation of privacy. The loss of the wireless internet connection for three days after
her neighbor moved out (the wireless router was located in the neighbor’s unit) does not
constitute a serious interference with her tenancy, nor does the delay in restoring a water spigot.

Likewise, Plaintiff"s decision to allow prospective purchasers to enter the home (after adequate

o
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notice) not accompanied by a real estate agent' does not rise to the level of a serious interference
warranting the imposition of damages.

Plaintiff’s unilateral removal of the garden, however, does violate G.L. c. 186, § 14.
Defendant testimony credibly about the importance of the garden to her enjoyment of the
Premises and her extensive use of the garden in previous years as a source of food. It is
undisputed that Plaintiff eliminated the garden in November 2020, shortly after Plaintiff served
Detendant with a notice of termination of the tenancy. Plaintiff testified that she was justified in
removing the garden because she did not expect Defendant to be residing in the Premises at
harvest time the following Fall. She did not provide a credible explanation of why it was
necessary to remove the garden prior to selling the home, especially in light of Defendant’s
credible testimony that Plaintiff had previously told her that, even if she vacated, she could
return to harvest the vegetables. Even if the Court accepts Plaintiff’s testimony that the removal
of the garden was not done in bad faith, the simple fact is that the garden was an essential feature
of Defendant’s tenancy, a fact of which Plaintiff was aware, and Defendant eliminated it without
cause. Plaintiff’s actions in removing the garden constitute a breach of the convent of quiet
enjoyment, entitling Defendant to damages equal to three months’ rent or actual and
consequential damages, whichever is greater. The evidence shows that an award of three months’

rent, or $2,700.00, exceeds Defendant’s actual and consequential damages. The violation of G.L.

c. 186, § 14 also entitles Defendant to a reasonable attorney’s fee.

! Defendant does not complain that Plaintiff conducted showings at the Premises with prospective buyers; instead,
she asserts that Plaintiff should have hired a real estate agent who, presumably, would have supervised the visits
better. The Court does not find this assumption to necessarily be true, nor does the Court find Defendant’s testimony
that she “had to answer” prospective buyer's questions to be actionable.

6
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5. Chapter 93A — Unfair or Deceptive Business Practices

The Court finds that, because Plaintiff rented three units in a non-owner-occupied
residential building, she is in business of renting residential property and is subject to Chapter
93A. The lack of a written agreement concerning payment of utilities violates the State Sanitary
Code and, therefore, Chapter 93A. See 940 C.M.R. § 3.17; see also Poncz, 34 Mass. App. Ct. at
910-911. The Court awards statutory damages of $25.00, plus a reasonable attorney’s fee. See
Knott v. Laythe, 42 Mass. App. Ct. 908, 910 (1997): see also Poncz, 34 Mass. App. Ct. at 910-
911.

Based on the foregoing, the following order shall enter:

I. Defendant is entitled to a judgment for possession pursuant to G.L. c. 239, § 8A.

2. On her counterclaims, Defendant is entitled to an award of damages in the amount of

$2,725.00.

3. Within two weeks, Defendant’s counsel may file and serve a petition for attorney’s
fees and costs. Plaintiff shall have one week after receipt of said petition to file and
serve any opposition thereto.

4. After considering the petition for attorney’s fees and any opposition, the Court shall
enter final judgment for Defendant, inclusive of attorney’s fees and costs.

P - -—
SO ORDERED this A& day of ka“’] 2021.

9”@%@9 Kane

Hon. Jonathan J. lkanc, First Justice

cc: Court Reporter
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

HAMI] EN, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 21-CV-0468

RAC L DROSSEL, )
)
PLAINTIFF )
)
\Y )
)  ORDER
HOL )KE PROPERTY )
MAN S5SEMENT, LLC, ET AL., )
)
DEFENDANTS )

This case came before the Court on July 27, 2021 on Plaintiff’s petition for enforcement
of the tate Sanitary Code. All parties appeared with counsel and reported that the matter had
been ntinued to August 4, 2021, but that Plaintiff sought an order from this Court regarding
envir . mental testing at their residence at 495 Appleton Street, Apt. IR, Holyoke, Massachusetts
(the “"remises™).

After hearing, the following order shall enter:

1. Plaintiff may arrange for an air quality test, at Plaintiff’s expense, at the Premises and
in the basement area. Plaintiff may also conduct mold testing in the Premises,
provided that such testing will not cause any damage (de minimis wall scrapings and
pin holes in the wall will not be considered damage). Plaintitf shall share any reports

it receives with Defendants” counsel.
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COMMONWEALTH OF MASSACHUSETTS

THE TRIAL COURT
«LIN, ss HOUSING COURT DEPARTMENT
WESTERN DIVISION o
DOCKET NO. B-5P=4966 o' S¥ \\ ¥ 2
NOGA, )
)
PLAINTIFF )
) FINDINGS OF FACT, RULINGS
) OF LAW AND ORDER
)
WALDRON AND )
L WALDRON, )
)
DEFENDANTS )

his summary process ac n was before the Court for trial on July 27, 2021. Plaintiff

)ga (“*Plaintiff) seeks to recover possession of 103A James Street Greenfield,

wsetts (the “Premises™) from Earl and Tyler Waldron (“Defendants”), who are father and
ed on a no-fault termina  n of a tenancy at will. Defendants appeared at trial and

ted themselves. Plaintiff was represented by counsel. The tenancy having been

ed without fault of Defendant, the Court accepted Defendants’ testimony as an oral

for a stay pursuant to G.L. c. 239, §§9-13. The hearing on the stay was consolidated with
on the merits.

3ased on all the credible testimony, the other evidence presented at trial and the

sle inferences drawn therefrom, in light of the governing law the Court finds as follows:
’laintiff owns the Premises where Defendants live. They are current with their rent and
occupancy payments. A deputy sheriff served a legally sufficient notice to quit on

nts, which they acknowledge receiving, terminating the tenancy as of the April [, 2021.

1
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Defer..ants have not vacated. The Court finds that Plaintiff introduced sufficient evidence to
satisf his prima facie case for possession.

Defendants filed an answ  that asserted no defenses or counterclaims. It did assert that
they d additional time to move, and that one of the tenants is disabled. Because Defendants
faile. . present any legally cognizable defenses, Plaintiff is entitled to a judgment for
poss  on.

With respect to Defendants’ request for a stay pursuant to G.L. c. 239, §§9-13, the Court
finds 1t (i) the Premises are used for dwelling purposes, (ii) Defendants have been unable to
secu; uitable housing within the Greenfield, Massachusetts area, (iii) Defendants have used
due ¢  reasonable effort to secure other housing, and (iv) Defendants’ application for stay is
made  good faith and that they will abide by and comply with such terms and provisions as the
Cout  ay prescribe. See G.L. ¢. 239, §10. On the basis of Defendants’ testimony and the
hous  search log they provided to the Court, the Court finds sufficient facts to warrant a stay of
exec n pursuant to G.L. ¢. 239, §§9-13 on the terms outlined below.

Based upon all of the cre ble testimony and evidence presented at trial in light of the
gove ing law, it is ORDERED at:

I. Judgment shall e :r for Plaintiff for possession.

2. Defendants shall continue to pay use and occupancy in the same amount as their
rent ch month that they occupy the Premises.

3. Defendants shall continue to make reasonable efforts to locate and secure

repl.  ment housing and shall document those efforts by keeping a log of such efforts.
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

BERKSHIRE, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 21-CV-356

PAUL TRZCINSKI, )

PLAINTIFF ;
V. ; ORDER
LAYCE BATOR, ;

DEFENDANT ;

This civil case was commenced on Plaintiff’s motion for injunctive relief under G.L. c.
139, § 19. Defendant did not appear at the initial hearing on June 18, 2021 and the Court treated
Plaintiff’s motion as one seeking a temporary restraining order. At the next court date on June
28.2021, at which Defendant did not appear, the Court expressed skepticism about whether
Plaintiff”s pleadings were sufficient for the Court to enter a finding under G.L. c. 139, § 19 given
the strict construction of that statute. See Roseman v. Day, 345 Mass. 93, 94 (1962); see also
New edford Housing Auth. v. Olan, 435 Mass 364, 369 (2001). In lieu of applying the standards
of G.L. c. 139, § 19, the Court applied the familiar injunctive relief standard set forth in
Pac,  zing Industries Group, Inc. v. Cheney, 380 Mass. 609, 617 (1980) in issuing the injunction
enjo....ng Defendant from engaging in certain conduct on the premises.

The partics appeared today for an evidentiary hearing under G.L. ¢. 139, § 19. Defendant.
though counsel appearing on a limited representation basis. argued that Plaintiff is not entitled to

relicf under G.L. ¢. 139, s 19. The Court agrees, and rules that Plaintiff may not seek a judgment
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or order for possession under G.L. ¢. 139, § 19 due to lack of pleading sufficient facts to find that
Defen ntengaged in any of the specific acts enumerated in the statute. To regain possession of
the suhiect premises, Plaintiff must pursue its remedics at law under the summary process

statutc - G.L. c. 239. Because the Court from the outset has treated Plaintiff’s motion as one for
injunc e relief to enjoin certain conduct of Defendant, not as a motion to recover possession

under G.L. c. 139, § 19, the Court’s previous orders in this matter remain in effect.

SO ORDERED this of 2021.

HéA. Jonathan J. I(Zne, First Justice
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COUR'T

HHAMPDEN, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 21-SP-0837
KARRISA MACMASTER,
PLAINTIFF
V.

ORDER
KIMBERLY BRITCH, ET AL.,

DEFENDANTS

This case came before the Court on July 26, 2021 for a Zoom hearing. The partics were
represented by counsel. In essence, Plaintiff and Defendants each seek to enforee the terms ol a
“Settlement and General Release Agreement™ (the “Agreement”) they executed in May 2021,
The Agreement was executed in order to resolve this summary process matter without trial.

Under principles of contract interpretation in Massachusetts, “[tJhe objective is to
construe the contract as a whole, in a reasonable and practical way. consistent with its
language, background. and purpose." Sullivan v. Southland Life Ins. Co., 67 Mass. App. Ct. 439,
442 (2006) (citations omitted). "A contract is to be construed 1o give reasonable effect to cach of
its provisions." J.A. Sullivan Corp. v. Conmnomvealth, 397 Mass. 789, 795, (1986).

In this case, Plaintiff (the “Landlord™) agreed to pay Defendants (the “Tenants™)
£10.000.00 in settlement of all claims arising out of their landlord-tenant relationship. Agreement
at € 1. Of the total amount of $10.000.00, the sum of $7.300.00 was to be paid within ten days of
exccution of the Agreement (and there is no dispute that this payment was made). The Agreement

called for the Landlord to “hold back $2,500.00 to cover any move out expenses should the
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Tenants fail to vacate as set forth in this Agreement by the Vacate Date set below.™ 4. at @ 2. The
Landlord agreed to pay the entire $2.500.00 to the Tenants within three business days if they
“vacate[d] as set forth in this Agreement on or before the *Vacate Date™.” I, As used in the
Agreement, the "Vacate Date™ was defined as 8:00 p.m. on May 31, 2021. The Tenants agreed 1o
move out by that date and “leave the apartment and storage arca within the building “broom clean’
and remove all of their possessions,™ and to return all keys at the time of vacating. Id ar ¥ 6.

The partics agree on the basic facts: numely. that on May 30, 2021, the Tenants dropped
off the keys at the Landlord’s house and notified the Landlord that they had moved out of the
Premises. Upon inspecting the premises the next day, the Landlord™s husband found certain of
the Tenants™ possessions still in the apartment and storage area, as well as items such as food and
medication.! The Tenants retrieved the remaining items in the storage arca on or about
June 4, 2021, Because the Tenants removed the belongings themselves, the Landlord does not
make a claim for any expenses incurred to remove the Tenants™ items.

The Landlord’s position is that she is entitled to retain the entire $2.500.00 because the
Tenants failed to vacate in accordance with the terms of the Agreement. The Tenants contend
that they should receive the $2.500.00 balance (as well as a $25.00 daily line and attorneys’ fees
as provided in the Agreement for the Landlord’s non-compliance) because the Landlord did not
incur any expenses in removing the items left in the unit after May 31, 2021. They argue that the
purpose of holding back money was to reimburse the Landlord only if she had to remove items

or to clean the apartment.

“There is no material dispute about whether the Tenants did in fact vacate and remove all possessions by May 31,
2021, Defendant Kimberly Britch filed an alfidavit acknowledging that “we did feave fumiture outside the back
door of the building that another tenant in the building said he would take then remove.” that “we also left some
items in the storage arca. like a vacuum cleaner and a box of trash,” and that she “accidently left some medication at
the building.” She attests that they returned a few days later o remove the remaining items

2
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The Court construes the Agreement as a whole in a reasonable and practical way. A
common reason for scttlement agreements in summary process cases. which are plentiful in this
Court. is to provide a mechanism for a landlord 10 regain possession at a specified time in
exchange for payment or other consideration. The landlord may agree 10 make a payment only
upon the return of keys (a “cash-for-keys™ arrangement). In cases in which the landlord agrees to
make payment before getting the keys in return, the landlord wants to ensure that the tenant
vacates when promised. because if the tenant does not vacate, the landlord cannot resort to self-
help removal but must instead return to court 1o obtain an execution for possession, thereby
losing the benelit of its bargain. Likewise, tenants may protect themselves against a landlord
failing to pay as promised by including a penalty clause if they do receive the consideration they
bargained for as an inducement to vacate.

This Agreement protected both parties by having the Landlord hold $2,500.00 until after
the Tenants vacated. She would keep the money if the Tenants didn’t honor their promise to
depart by the Vacate Date. She would also have the right to file the Agreement as an Agreement
for Judgment for possession with execution to issue forthwith. These provisions were clearly
designed to ensure legal possession reverted to the Landlord as set forth in the Agreement. If the
Tenants performed according to the terms of the Agreement and the Landlord didn’t make the
agreed-upon payment. the Tenants would be entitled to collect a daily fine of $25.00 along with
attorneys’ fees and costs incurred in collecting the payment due.

The Court concludes that the Agreement was intended to be a vacate agreement and not
simply an agreement to reimburse the Landlord for move out expenses it incurred after the
Tenants left. The latter reading would allow the Tenants to stay beyond the Vacate Date with

impunity so long as they vacated and removed their possessions before the Landlord incurred
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out-of-pocket costs to remove them herself. This interpretation makes the hold-back provision
cquivalent to a security deposit from which the Landlord could draw to make repairs or remove
left-behind items. IF that was the intention of the parties, the Agreement would have provisions
for the Landlord to itemize the work done and produce receipts showing the out-of-pocket
expenses, similar to the requirements ol G.L. ¢. [86. § 158, and it would have required
remittance of the $2,500.00 or any halance thereof 1o the Tenants alter they vacated.

Because the Agreement is clear and unambiguous, the Court does not need to take

testimony about the intentions of the parties. By their own admission, the Tenants left certain of

their possessions in the apartment and storage arca after the Vacate Date, and the Landlord
reasonably decided not to dispose of them without ascertaining il the Tenants were still in the
process of moving out. The Tenants did not finally remove their items for several days beyond
May 31,2021, Accordingly. they failed to return possession to the Landlord by the Vacate Date
and the Landlord had the right to withhold the $2,500.00 balance of the scttlement proceeds.’

é!
SO ORDERED this deay ol}’jg \ X?‘ o

ﬂ(m. Jonathan . Kﬂ First Justice

cc: Court Reporter

I No judgment will enter as the issue of possession is moot,

4
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Berkshire, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO, 20-SP-1939

NORTH ADAMS APARTMENTS, L.P.,

Plaintiff,

ORDER

WILLIAM TANGUAY,

Defendant.

After hearing on July 20, 2021 on the defendant tenant's motion entitied Motion
to Dismiss or for Summary Judgment, at which both parties appeared through counsel,

the following order shall enter:

1. Motion for Summary Judgment: Failure to Comply with the CARES Act:
The plaintiff fandlord stipulated that the subject premises is a "covered dwelling
unit” under the CARES Act which requires a 30-day notice to terminate a

tenancy. See, CARES Act, §4024( ¢)(1). Though much of the CARES Act
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expired in March 2021, this section requiring 30 days' notice for termination has
remained in effect.
. Given the use by the landlord of a 14-day termination notice this case is

dismissed, without prejudice.

. Motion to Dismiss: Defective Summons: in addition to the above 1ssue

regarding the CARES Act, the tenant is seeking dismissal on a separate ciaim;
that the summaons and complaint is defective for its inconsistency with the
termination notice and its non-compliance with U.S.P.R 2(d).

. Because the termination notice is for non-payment of rent and the summons is
for lease violations, the complaint is defective for its failure to comport with the
termination notice. See, Cha-Kat Really, LLC v. Rene Jacques, Western
Housing Court No. 118P5009 (Fields, J. December 28, 2011), John dike v. Kyra
Zehelski, Western Housing Court No. T0SP3617 (Fields, J September 22,
2010); Jose Medina v. Francisco Cumba, Western Housing Court no. 115P4465
(Fields, J. November 14, 20211).

The summons is also defective due to its failure to comply with U.S.P.R. 2{d)

which requires the following:

On the appropriate portion of the Summary Process Summons and Complaint
the reason(s) for eviction shall be indicated by the plaintiff(s) in concise,
untechnical form and with sufficient particularity and completeness to enable
a defendant to understand the reason for the requested eviction and the facts
underlying those reasons.

. The summons and complaint utilized herein simply states "Lease Violations”
making it defective. See, CMC/Brockion Commons v Shayla Ruffin. Metro-

South Housing Court No. 19SP2769 (Sherring, J January 15, 2020): Curtis Perny
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v. Sandra Melilo, Southeast Housing Court No. 185P4956 (Sherring, J. March 18,
2019); New Bedford Housing Authority v. DaCosta, Southeast Housing Court No.
10SP5431 (Chaplin, J. January 2011). Accordingly. the case is dismissed,
without prejudice. for these reasons, as well

7. Conclusion and Order: Based on the foregoing, this summary process matter

is dismissed, without prejudice,

4 'W B ——
¥
So entered this QLM___ _dayof ¢ l)p\x() , 2021,

Robert Fiel 5. Associate Justice

i

Cc: Court Reporter
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to a new unit (which is no longer available), he never did so. The couple who reside below
Defendant testified about several instances in which Defendant disturbed them during the hours
af 10:00 p.m. to 7:00 a.m. Cach spoke of Defendant hlasting music in his car loudly enough to be
heard in their unit with the windows closed, and of inslances late at night when Defendant
banged loudly on this girlfriend’s door across the hall from his own doar while shouting
excessively and profancly. They called the police on at least one occasion following this conduet.
They also testificd about being awakened by loud noises (described as someone lalling down or
dropping things) coming {rom Defendant’s unit in the middle of the night.

A resident who has lived next door to Defendant for approximately seven years testified
about Detendant creating disturbances by stomping. hollering, banging on doors and using foul
language. Another long-time tenant who lives on the floor below Defendant but nol directly
below his unit testified that. although he had no complaints about Defendant in the past. has
recently heard loud music and stomping noises that he attributes to Defendant.

Defendant is 63 years old and has lived at the property for twenty years. te benefits (rom
a project-based rental subsidy administered by the USDA Rural Development program and he

pays 30% of his income for rent, e claims not to have changed his lifestyle in the past decade or

so. In response 1o the witness testimony, Defendant cited _
_. and he testifted that, in those instances. he has banged loudly on the

floor to get attention. He dented receiving notices thut other tenants have been complaining about
him. [le admitted to banging on his girliriend’s door on ene oceasion when he could not get in
and testified that, although he does sit in his car 1o smoke, he does not recall playing his music at

excessive levels,
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Based on all of the evidence, which consisted solely of witness testimony. and the
rcasonable inferences drawn therefrom, the Court finds that Delendant substantilly violated a
material term of the Court agreement; namely, not to creale disturbances or noise that disrupts
the livability of the surrounding apartments. The testimony of the other tenants was credible with
respect Lo disturbances caused by Defendant, and Defendant did not provide credible testintony
that would allow the Court to attribute the disturbances to any other resident or cause.

Entry of judgment. however, will be deferred until the next Court date. Given the
circumstances of Delendant’s tenancy, including its duration and the attached subsidy. and in
light of the provision in the carlicr Court agreement that Defendant be referred te Tenancy
Preservation Program {"TPP™), the Court orders that Defendant engage with TPP (or, il he
previously worked with the agency, re-engage with TPP) (o determine his eligibility for services,
[ he is eligible, he shall work with TPP diligently and follow its recommendations, The partics
shall return (by Zoom) on September 22, 2021 at 11:00 p.m. for status on Defendant’s work
with TPP. The Court will determine at that time if judgment should enter or if suflicient progress
is being made to warrant a further stay on entry of judgment.

A
50 ORDERED this :30_ day ol . il oy 2021,

i Qorncctivn Q. Kovne

%n. Jonathan 1. [\':ﬂ, IFirst Justice

¢c: Court Reporter
LISD (for veferral 1o the Tenancy Preservation Program}
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 21-CV-441

ChN OF PITTSFIELD,

Plaintiff,

ORDER

TANYA EDWARDS,

Defendant.

After hearing on July 22, 2021 on the plaintiff city's motion for injunctive relief, at
which the city appeared through counsel and one of the tenants, Bailee Pierce, and the

landlord both appeared pro se, the following order shall enter;

1. The landlord shall provide hotel accommodations for the tenants of the
condemned premises until the condemnation is lifted.
2. Such accommodations shall be for two rooms and the landlord shall notify the

tenants by 6:00 p.m. today (July 22, 2021) of the name and location of same.
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3. The landlord shall make repairs at the premises using a licensed plumber and
with proper permits from the city. Any and all repairs reguired by the city to be
performed by a licensed person shall be effectuated by a licensed person with
proper permits.

4. The city shall investigate if there are recourses available for the tenants' hotel
stay due to the condemnation of the premises.

5. The landlord may text the tenants for access for repairs at the premises.

6. The tenants may nct reside at the premises until the condemnation is lifted but
they are not restricted from accessing the premises freely during daylight hours.

7. This matter shall be scheduled for further hearing on August 3, 2021 at 2:00
p.m. by Zoom. The Clerk’s Office shall provide instructions on how to
pariicipate in said hearing by Zoom, If the tenant is not able to attend by Zoom

on her own, she shall utilize the Zoom Room at the courthouse at 37 Elm Street

in Springfield,

day of Qw\ﬁuﬁ , 2021,

Robert F@T/S, Associate Justice
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

HAMPDEN, ss HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 21 §P 1075
EMTAY, INC,
PLAINTIFF
v, ORDER TOQ APPOINT GAL

JOSEPHINE RAIMER,

DEFENDANT

In this no-tault summary process action brought by a post-loreclosure third-party
purchaser ta evict the former homeownet, the Court entered judgment in favor of Plaintiff on
July 16, 2021, Lven though Defendant did not make a request for a stay of execution pursuant to
G.L.¢. 239, §§ 9, ct seq.. the Court scheduled a hearing for July 30, 2021 to allow Defendant an
opportunity 1o seek a stay prior to service of the eviction order. At the July 30, 2021 hearing,
Defendant refused to seek a stay because she claimed that she still owed the home and intended
to live there the rest of her life.!

Despite numerous efforts to get Defendant to understand that Plaintiff had a judgment for
possession and thus the legal right to remove her [vom her home, Defendant refused to accept
this reality. Given the Dcfcndanl's_

_, the Court has determined that the appropriate course of action is to appoint a

! Plaintiff purchased the home following foreclosure. Judgment for possession had been awarded 1o the former
mortgagee following foreclosure in the matter of [Tifmington Suvings Fund Sacicty FSB v, Raimer, Docket No.
FOHTISP3600 on February 28, 2020, and a timely appeal was not filed.

1
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For the forgeing reasons, Defendants’ motion to continue is DENIED,

/t
SO ORDERED this ' day of ﬂmﬁugf‘ 2021,

inathan J. KanéZFirst Justice

cc; Court Reporter
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of Umeika Bawuah. Eberhart reports that he does not reside at the p nise and
has been the longtime caretaker for his mother and sister, for many years.

2. The landlord filed this civil action on June 1, 2021 seeking injunctive relief:

...pursuant to G.L. ¢.121B, s.32C et seq. prohibiting the Defendant [Marcus
Eberhart] from entering onto tor remaining in and/or upon any portion of
Baystate Place in Springfield, Massachusetts, including the building,
sidewalks, roadways and other common areas adjacent to those buildings;
and

...otherwise prohibit[] the Defendant from entering onto or remaining in and/or
upon any portion of Baystate Place in Springfield, Massachusetts, including
the buildings, sidewalks, roadways and other common areas adjacent to
those buildings.

3. The landlord asserts that Eberhart violated section (f) of G.L. ¢.121B, s.32C on
February 3, 2021 when he had an altercation with two of the landlord’s staff,
Jessica Bertothy and Michael Wood.

4. G.L. c.121B, s.32C(f): The statute. G.L. c.121B, s.32C states as follows:

Section 32C. Whenever a person who is not a member of a tenant household
has, on or near a public housing development or subsidized housing
development: (f) committed or repeatedly threatened to commit a battery
upon a person or damaged or repeatedly threaten to commit damage to the
property of another for the purpose of intimidation because of the person’s
race, color, religion, or national origin or on account of the person’s
participation in an eviction proceeding.

5. The Incident: On February 3, 2021 the Property Manager, Jessica Bertothy
(hereinafter, “Bertothy”), approached Eberhart when he was inside the store
which is located in Baystate Place located at 414 Chestnut Street in Springfield,
MA (hereinafter, “premises”). Eberhart's mask was down below his mouth and

Bertothy instructed him that he was in violation of the COVID-19 mask policy and

must have the mask placed correctly on his face. Eberhart testified that he was
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drinking from a bottle he had purchased at the store and speaking with the store
owner at that moment. He credibly testified that he felt verbally attacked by
Bertothy and that he felt that Bertothy had invaded his “six foot space rule” which
was implemented at the time under the state’s emergency COVID-19 protocols.
The store owner, James Lauzon, testified credibly that Bertothy approached
Eberhart in a very “demanding” manner.

. Eberhart and Bertothy have differing takes on the interaction but what is clear is
that it escalated, verbally, quickly and Eberhart felt concerned enough that he
called 911. Bertothy testified that she heard Eberhart tell the police dispatcher
over the phone that “some white lady” was threatening him. Eberhart was very
upset when speaking with the police and he raised his voice and was yelling to
the police over the telephone and also when speaking to Bertothy.

. Bertothy called her colleague Michael Wood, (hereinafter, “Wood") Regional V.P.
for the landlord as he was at the premises for a meeting. Wood attempted to de-
escalate the situation and calm Eberhart down, but to no avail. As Mr. Lauzon,
the store owner, put it during his testimony “it got out of hand”. Though he does
not think that Eberhart did anything wrong, Lauzon described Eberhart as being
“a bit out of control”. Eberhart himself admitted, regretfully, the same at the
hearing.

. The Aftermath: The landlord had Eberhart served with a No Trespass notice
which the court, after a hearing on June 9, 2021, quashed and issued an order
allowing Eberhart to be in areas such as where the mailboxes are located, and

the store, and the path needed to go to and from his family’'s apartment and to
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0.

essentially not to “loiter” in the common areas. Since the February 3, 2021
incident, Eberhart has taken to the internet to repeatedly post information about
the event and making it clear that he believes that Bertothy is a racist. Eberhart
has also made calls to the headquarters of the landlord company to voic  his
complaints about the incident and to seek redress. These activities and postings
by Eberhart have clearly made Bertothy feel fearful for her safety and at the time
of the hearing on June 24, 2021, Bertothy was working exclusively in a remote
manner and not coming to the premises.

At the end of the hearing, the judge invited the parties to engage in a mediation
with the court’'s Housing Specialist Department. The judge has been updated by
the Clerk's Office that no mediation has been scheduled and, thus, issues this
order to address the merits of the landlord’s complaint and request for injunctive

relief.

10.Discussion: The landlord commenced this action seeking injunctive relief

pursuant to G.L. ¢.121B, s.32C(f) and failed to meet its burden of proof that

Eberhart's behavior on February 3, 2021 was a “a battery” upon Bertothy or that
he “repeatedly threatened to commit a battery” upon Bertothy “for the purpose of
intimidation because of the person’s (Bertothy’s) race, color, religion, or national

origin”. See, G.L. c.121, s.32C(f).

11.Though the court hereby rules that the landlord failed to meet its burden of proof

under the statute under which it commenced this court action, the court

appreciates that the event on February 3, 2021 and the aftermath is very
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upsetting to both Bertothy and Eberhart and the parties are urged to engage in a
mediation with one of the area’s mediation services.

12.Conclusion and Order: Based on the foregoing, the landlord’s motion for
injunctive relief pursuant to G.L. ¢.121B, s.32C(f) is denied and the matter is

hereby dismissed.

! /‘ o —
So entered this _| #\ _day of _ (u A)- " 2021.
L

Robert

Cc: Court Reporter
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 21-CV-130

CITY OF SPRINGFIELD CODE
ENFORCEMENT DEPARTMENT HOUSING
DIVISION,

Plaintiff,

ORDER IN THE
CONTEMPT TRIAL

CARMEN DIAZ, et al.,

Defendants.

This matter came befare the court for a CONTEMPT TRIAL June 4, 2021, and
after consideration of the evidence admitted therein, the following finding of facts,

rutings of law, and order for judgment shall enter:

1. Background: After the defendant Magdalena's Santiago's apartment was
condemned by the plaintiff city, the court entered the following order on March
22, 2021 which stated:

Defendant CARMEN DIAZ shall provide temporary alternative housing to
MAGDALENA SANTIAGO and ANY AND ALL OCCUPANTS and their
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respective household members living at 126-128 Lowell Street, Second
Floor FORTHWITH, and until such time as all emergency violations have
been corrected or by leave of Court,

2. Thereafter, following a motion hearing held on April 18, 2021 the Court issued an
Order dated April 21, 2021, which stated the following:

Defendant CRMEN DIAZ shall continue to provide temporary alternative
housing to MAGDALENA SANTIAGO and her respective household
members living at 126-128 Lowell Street, Second Floor, FORTHWITH,
until such time as all emergency violations have been corrected or by
leave of Court. Said alternative housing will have cooking facilities or
Defendant CARMEN DIAZ shall provide DEFENDANT MAGDALENA
SANTIAGO with a $100.00 (one hundred dollars and 00/100) daily stipend
for food.

3. On various dates in Aprif and May, 2021 Ms. Diaz gave Ms, Santiago a fotal of
$815 her family's hotel costs. Otherwise, Ms. Diaz did not provide Ms. Santiago
with any other funds towards her hotel or food stipend nor made any
arrangements for alternate housing or food stipend for Ms. Santiago.

4. On May 11, 2021 the Court appointed Patriot Property Management Group, Inc.
as a limited receiver to address the emergency conditions at the premises in
order to have the condemnation lifted. Additionally, the Receiver was ordered to
provide alternate accommodations and a food stipend for Ms. Santiago and her
family, which began on May 11, 2021,

5. Discussion: At the contempt trial, Ms. Diaz stipulated to having failed to provide
alternate housing accommeodations and a food stipend for the entire time she
was under Court orders to do so, other than the payments noted above totaling
$815.

6. Though Ms. Diaz’ defense is that she did not have the finances to otherwise

comply with the court's orders, she failed to persuade the court that she was
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financially unable to make any payments towards her obligation beyond the $815
and she did not provide the court with any record upon which it could excuse her
failure to abide by the clear and unequivocal orders of the court requiring her to
provide alternate housing with a food stipend to Ms. Santiago and her family.

. QOut-of-Pocket Costs Paid for by Ms. Santiago: Ms. Santiago provided clear
proof that her out-of-pocket expenses for hotel accommodations and for daily
food (capped at $100 per day per order of the court) from March 3, 2021 (date of
the condemnation) through May 10, 2021 (when the Receiver began to pay for
these expenses) totaled $16,579. This sum represents 78 days of a food stipend
@$%$100 plus hotel costs of $9,594.23, minus the $815 paid by Ms. Diaz,

. Where a fine is imposed in a civil contempt proceeding it must not exceed the
actual loss to the complainant caused by the contemnor's violation of the order in
the main case, plus the complainant's reasonable expenses in enforcing his
rights. See Town of Manchester v. Department of Environmental Quality
Engineering, 381 Mass. 208 (1980}, citing: United States v. United Mine
Workers, 330 U.S. 258, 303-304 (1947), Gompers v. Bucks Stove & Range Co.,
221 U.85. 418, 444 (1911); Schooi Comm. of New Bedford v. Diouhy, 360 Mass.
109, 114 {1971); Lyon v. Bloomfield, 355 Mass. 738, 744 (1969); Root v.
MacDonald, 260 Mass. 344, 362 {1927).

. Conclusion and Order: Based on the foregoing, a contempt judgment shall
enter for Ms. Santiago against Ms. Diaz for $16,579.23 plus reasonable

attorney's fees.
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10. Counsel for Ms. Santiago shall have 20 days to file and serve a petition for
reasonable attorney’'s fees and costs. Ms. Diaz shall have 20 days after receipt
of said petition to file and serve her opposition, if any. Thereafier the court shall
enter a final contempt judgment without need for further hearing in these
contempt proceedings.

11.Transfer to the Civil Docket: After hearing cn August 2, 2021 on the code
enforcement matter it appears that the emergency conditions have been
remedied by the receiver and the matter is likely to be dismissed by the plaintiff
City at the next review date now scheduled for August 31, 2021 at 12:00 p.m. by
Zoom. Though the code enforcement action is winding down, the claims
between Ms. Santiago and Ms. Diaz, including these coniempt proceedings, shall

be transferred to the regular civil docket to Magdalena Santiago v. Carmen

Diaz, Case No. 21-CV-499. Ms. Santiago is directed to file her petition for

attorney's fees and costs to this new civil docket and Ms. Diaz is directed to do
the same with her opposition. A Case Management Conference in the new civil

action, 21-CV-499 shall be held on October 5, 2021 at 10:30 a.m. by Zoom.

The meeting |D for Zoom for the Housing Court is 161 638-3742 and the

N
So entered this (0 day of ES \3 Q L —\_T—; , 2021,
L.

Password is 1234.

Robert Fie@}j/ssociate Justice

Cc: Court Reporter
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 18-SP-5447

PHOENIX DEVELOPMENT, INC.

Plaintiff,

ORDER

PRINCE GOLPHIN, JR. et al.,

Defendants.

After hearing on July 13, 2021, on the plaintiff's motion for reconsideration of its

motion for summary judgment, the following order shall enter:

1. The court's March 8, 2021 written decision denying the plaintiff's motion for
summary judgment concluded that there remain material issues of fact to be

determined at trial.
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2. After consideration of the motion to reconsider, with an attached affidavit of
Attorney Jennifer E. Rachele, the court reaches the same conclusion that there
remain material issues of fact.

3. Discussion: in support of its motion for reconsideration, the plaintiff attached an
affidavit of Atterney Rachele, who argues that the confirmatory deed was invalid
because MERS! no longer had any interest to assign and “was a complete nullity
and had no legal effect whatsoever.” Importantly, Attorney Rachele glosses over
the relevant factual dispute by stating her opinion on the matter is
"notwithstanding any of the language in that Second Assignment document.” If
the second assignment, from MERS to HSI?. was in the same form as the first
assignment from MERS to HASCO?, Attorney Rachele’s point would likely be
controlling. However, the assignment to HS| was a "confirmatory assignment” to
“correct the assignee of the assignment of mortgage recorded on June 23, 2008
as book 17853 and page 167" This creates a question in the chain of title
whether HASCO ever actually held title to transfer to Mortgage Pass-Through?,
the eventual foreclosing entity. In other words, MERS assigned the maortgage to
A, before correcting an admitted error in that assignment and confirming the
intended assignee was B. Despite MERS claiming the assignment to A was in

error, A purported to assign the mortgage to C. If A never had title to the

! Mortgage Electronic Registration Systems as nominee for WMC Mortgage Corp.

! peutsche Bank National Trust Company, as Trustee for HSI Asset Securitization Corporation Trust Series 2006-
HEZ.

I Deutsche Bank National Trust Company, as Trustee for HASCO Mortgage Pass Through Certsficates, Series 2008-
HE?2.

! Deutsche Bank National Trust Company, as Trustee for HIS Asset Securitization Corporation Trust 2006-HEZ,
Mortgage Pass-Through Certificates, Series 2006-HEL

Page 2 0f 4

11 W.Div.H.Ct. 92




premises, then it had nothing to pass te C, and C had no right to foreclose on the
premises.

Plaintiff's motion for reconsideration and supporting affidavit suggest this is a
question of law. It asks the Courl to find the second assignment was a nullity
where MERS had nothing left to assign. However, the confirmatory assignment
did not purport to make a new assignment but rather correct an error in the
assignee. A "confirmatory deed ‘creates no title” but ‘takes the place of the
original deed, and is evidence of the making of the former conveyance as of the
time when it was made.” U.S. Bank Nat Ass'n v. ibanez, 458 Mass. 637, 654,
941 N.E.2d 40, 55 (2011), quoting Scaplen v. Blanchard, 187 Mass. 73, 78, 72
N.E. 346 (1904). The question remaining is not one of law: whether the
assighment to HS| was valid; but rather one of fact whether HASCO actually
received title in order to pass to the foreclosing morigagee. Attorney Rachele’s
supporting affidavit does not address the question of fact but rather presents her
opinion on the state of the law as it relates specifically to this chain of title.

. Though cne can argue that the Court could or should conclude that HASCO did
not have title when it made an assignment to the plaintiff and enter summary
judgment on the recerd before it in favor of the defendant, the chain of title is
muddy enough to warrant providing the plaintiff with an opportunity at trial to
provide sufficient evidence to suppor a finding that HASCO actually obtained title
and was abile, therefore, to pass same on to the plaintiff.

. This matter shall be scheduled by the Clerk's Office for a Case Management

Conference. Given the plaintiff's comments at the conclusion of the earlier
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

HAMPDEN., ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 21-SP-0935
NORRIS RABB,
PLAINTIFF

V. ORDER FOR STAY OF

)
)
)
)
)
) EXECUTION
GREGORY RABB AND )
ANTHONY RAWLINS, )
)
)

DEFENDANTS

In this no-fault summary process action. judgment entered in favor of Plaintiff following
trial. Defendants now come before the Court secking a stay of execution pursuant to G.L. ¢. 239,
§¥ 9. et seq. All parties appeared with counsel,

In order to qualify for a statutory stay. Defendants must demonstrate that their application
for stay is made in good faith and that they will abide by and comply with such terms and
provisions as the Court may prescribe. See G.1.. ¢. 239, § 10. The Court must also find that “the
applicant cannot secure suitable premises for himself and his family elsewhere within the city or
town in a neighborhood similar to that in which the premises occupied by him are situated”™ and
“that he has used due and reasonable etfort to secure such other premises.” fd. If allowed, the
stay period cannot exceed six months or, if the premises are occupied by a ~handicapped person”™
(as defined in the statute) or an individual sixty years of age or older, twelve months. See G.L. ¢.

239.§9.

-
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Defendants currently reside in residential property located at 26 Crawford Circle,
Springfield, Massachusetts (the *“Property”). The home was formerly owned by Defendants’
mother (who was also Plaintiff’s aunt) prior to Plaintiff’s purchase following foreclosure.
Defendants have resided in the home for years, and they assert that they have nowhere to go if
they are evicted from the Property. They want to purchase the home from Plaintiff (which was
the original intent when Plaintiff purchased the home at the foreclosure sale) but need additional
time to obtain the necessary financing. The Court is not willing to order a stay based on
Defendants” desire to purchase the Property, however, given the lack of an agreement with
Plaintiff as to the essential terms of the transaction, including the price to be paid. Instead, the
stay will require Defendants to use “due and reasonable effort™ to locate replacement housing as
required under G.L. c. 239, § 10.?

The stay on execution also requires Defendants to pay a reasonable sum for their use and
occupation of the Property. The understanding when Plaintiff purchased the Property in 2017
was that Defendants would pay his carrying costs until they were able to buy it. Initially, the
agreed-upon use and occupancy amount was $1,200.00 to cover Plaintiff’s mortgage payment,
with Defendants paying all expenses, such as taxes and utilities. This agreement was not reduced
to writing, but Defendants do not contest their agreement to pay Plaintiff $1,200.00 monthly.
Plaintiff attests that, because Defendants failed to pay real estate taxes and water bills, the City of
Springfield commenced foreclosure proceedings and that he is now required to pay $895.00 each

month toward the outstanding bills pursuant to a forbearance agreement. He further attests that

2 Defendants are not precluded from centinuing efforts to purchase the Property while at the same time seeking
alternative housing.
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he pavs $425.00 per month for real estate taxes. In sum, Plaintitf pavs approximately $2.500.00
each month for the Property.

Defendants’ atfidavits show a combined monthly income of approximately $5.000.00,
tt ma, tyofwl 1 >mv fromunemploy ent its. HUD g crally  |uires Section 8
subsidy participants to pay 30% of their income toward rent, which. if applied in this case for
purposes of illustration. amounts to approximately $1.500.00. Balancing the Defendants ability
to pay against the monthly expenses incurred by Plaintiff, the Court deems that a fair monthly
use and occupancy payment is $2,000.00.°

Based on the foregoing, the following order shall enter:

1. Defendants® motion for stay of execution is allowed pursuant to the terms and

conditions set forth in this order.

2. Issuance of the execution shall be staved through September 30, 2021,

Ll

Defendants shall pay use and occupancy of $2,000.00 each month by the 20" of the

month, commencing in August 2021,

4. Defendants shall make due and reasonable efforts to locate and secure replacement
housing and shall document those efforts by keeping a log of all locations as to which
they have visited or made inquiry. including the address, date and time of contact,

:thod of contact, name of contact person and result of contact.

5. A hearing on the status of Defendant’s efforts to find replacement housing shall be

held by Zoom at 11:00 a.m. on September 29, 2021, At that time. the Court will

review Defendants” housing search log and their compliance with the payment terms.

* Defendants’ counsel suggested this figure as a reasonable use and occupancy payment.

3
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j on July 26, 2021 at which the landlords appeared through counsel

eared pro se, the following order shall enter:

The summary process action of Qiong Wang v. Monica St. Renare,

is hereby | SMISSED. That matter is an eviction case based on the

it of the same rent that is the subject of the instant and on-going

1g Wang a1 ' Michael Wang v. Moncia St. Andre, 20-SP-1408) and,

luplicative and must be dismissed.

: . the tenant's minor child shall be dismissed from 20-

d 20-CV-647.

il Matter: The motion hearing in Michael Wang v. Monica St. Andre,

scheduled for July 27, 2021 at 2:00 p.m. is cancelled, as it was filed
by Qiong Wang who is ot a party in that matter. Her brother Michael Wang is
he plaintiff and is represented by counsel. That matter shall be scheduled for a
status Hearing with the judge as noted below.
Representation by Cc nsel in all Cases: Qiong Wang commenced a second
summary process eviction action (20-SP-1652) for non-payment of rent for the
apartment and for the same alleged outstanding use and occupancy as she was
slaiming in 20-SP-1408, in which she was co-plaintiff with her brother, Michael,
and represented by an attorney. As she was appearing multiple times in 20-SP-
1408 with counsel, and the tenant was appearing with counsel, as well, Ms.
Nang was pursuing a :fault judgment, then applying for issuance of the
axecution, and ultimately scheduled a physical eviction with a moving company

in the second matter (20-SP-1652).
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3r attorney in 20-SP-1408, Thomas Wilson, the tenant’s then attorney, and the
nant were not aware ¢ the second filed action (20-SP-1652) and were very
igaged with multiple hearings in their action, (20-SP-1408). Though the tenant
peared at each and € :ry hearing in 20-SP-1408, she never appeared in the
ner improperly filed ac on (20-SP-1652) and, thus, was never present to
rrcolate the issue of I misspelling of her name in that action; a misspelling
at continued throughout those proceedings including on the paperwork from the
nstables who were hired to physically evict the tenant.
1e fact of the second improperly filed action (20-SP1652), and Ms. Wang's
igressive pursuit of entry of judgment and issuance of the execution, only came
light when she recei d a 48-hour notice from the constables hired by Ms.
Vang to physically evii her from the premises. After the tenant received said
otice, she filed an emergency motion in that case (20-SP-1652) to stop the
hysical eviction then scheduled for June 30, 2021. Due to the late hour of the
iearing on June 29, 2021, Ms. Wang was instructed at the hearing to contact the
moving company directly to cancel the eviction. Despite this direct instruction,
‘he moving company appeared with their trucks to physically evict the tenant on
June 30, 2021 but was turned away after knocking on the tenant’s door by
Attorney Wilson who could observe their arrival at the tenant’s unit on Zoom
vhile waiting for a hearing in 20-SP-1408 to commence.
Ms. Wang also pursued entry of a judgment and issuance of an execution in a
third matter involving this tenancy, Michael Wang v. Monica St. Andre, 20-CV-

647, even though she is not a party to that case. She did so on July 14, 2021,
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'0 weeks after a heari j directly from the judge in the second eviction matter
0-SP-1652) that her filing of a second eviction was wholly inappropriate and for
nich she was reprimanded by the judge on the record.

ased on these actions, Ms. Qiong Wang is prohibited from appearing in this
urt without counsel representation in any and all matters, including initial filings
ich as Summary Process complaints. If Ms. Wang wishes to be heard in any
ven matter for relief from this term of this Order, she must first hire counsel for
presentation in that matter and said counsel may file a motion for relief from

is Order.

laims Other Than Non-payment of Rent: For the reasons stated on the
cord, all claims in 20-SP-1408 regarding the landlords’ seeking of clean-up
ders for the basement, orders for access to show the premises to perspective
irchasers, and orders for other access are dismissed from the summary

ocess action (20-SP-1408) without prejudice. Such matters may be brought in
civil action.

ttorney Wilson’s Motion to Withdraw As Counsel: Attorney Wilson may file
'd serve to both the tenant and both his clients his motion to withdraw as
wunsel by no later than August 10, 2021. As was discussed on the record, Ms.
ang shall come prepared to have subsequent counsel file an appearance
ould Attorney Wilson's motion be allowed.

iis matter, 20-SP-1408, shall be scheduled for further hearing on Attorney
ilson’s motion to withdraw and the civil matter, 20-CV-647, shall be scheduled

r a Status Hearing, on August 24, 2021 at 9:00 a.m. by Zoom. The Clerk’s
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COMMONWEALTH OF MASSACHUSET'TS
THE TRIAL COURT

Hampden ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION

AGUASYIVAS REALTY, LLC,
Plaintiff,
V.- DOCKET NO. 21-SP-01426

BRANDON COLLINS,

Defendant.

i e i N

FINDINGS, RULINGS AND ORDER FOR ENTRY OF JUDGMENT

This matter came before the court on August 10, 2021 for trial. The case is a summary
process (eviction) action brought to recover possession of the subjeet rental premises based on a
no fault notice to quit. Carlos Aguasvivas testified on behall ol the plaintif! (landlord). The
defendant (tenant) Brandon Collins did not file an answer but testified at trial without objection.
The plaintiff was represented by an attorney: the tenant was self-represented. Based on the
credible testimony and other evidence presented at trial and the reasonable inferences drawn
therefrom, in light of the governing law, the tollowing findings. rulings and orders are to enter:

The plaintiff. Aguasvivas Realty LLC.is the owner of the subject rental premises. located
at 28 Alderman Street. 2% (Toor in Springticld. Massachusets. The company bought the two-
unit property as an investment in August 2020, Brandon Collins was alrcady a tenant at the

premises when Aguasvivas Realty. LLC bought the property. Nr. Colling has lived there for
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about four years, one with his mother and. after she passed away three years ago, as the head of
houschold. Iis twelve-year old daughter lives with him. The monthly rent is $950. Mr.
Aguasvivas testified that he has a potential buyer for the property. but the buyer requires that the
property be vacant before they can enter into negotiations,  The lundlord served a thirty day
notice 1o quit without fault dated March 30. 2021 terminating the tenancy at will on April 30,

2021 (Exh 1).
The court rules that the plaintift established its prima facie case tor eviction,

Mr. Collins testified that he has “no problem™ moving so that his investor-landlord can
sell the property. However, to date he has not found a new apartment for himsell and his
daughter. He has applied for apartments. but he cannot commit to a time for them o move out.
He had been applying only for apartments in the neighborhood because his daughter goes to

school down the street. but now he has expanded his housing search to a wider arca.

The court finds that the defendant did not present a valid defense to the eviction,
However, because the tenancy was terminated without fault of the tenant, the court finds that he
is cligible for a stay ol the exccution pursuant to G.l.. ¢. 239 5. 9. The statute provides 4
maximum stay ol six months for tenant houscholds who do not have a member ol the houschold
who has a disability or who is sixty years ol age or older. Mr. Collins estimated that he would be
able to find a new apartment in four and onc-half months. At this time. the court grants a stay of
the execution through October 31. 2021 on condition that Mr. Collins pay use and occupancy of
$950 for September on September 1. 2021 and $950 for October on October 1. 2021, 11 M.
Collins wishes to request any further extension, he must file a motion with the court and serve it
on the landlord's attorney. accompanied by detailed written records showing a diligent and good

faith housing search.
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Entry of Judgment

For the above-stated reasons, Judgment shall enter for the plaintiff for possession of
the premises with costs and interest. Exeeution is stayed through October 31, 2021
on condition that the defendant pay use and occupancy of 8950 for September on

September 1, 2021 and use and occupancey of S950 for October on October 1, 2021,

So entered: August 10, 2020

e Facrlic A Dalton PR

FFairlic A. Dalon, J. (Recall)
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rebuild, and finally due to the lack of transparency and apparent inconsistencies
and discrepancies in the property owner’s financial wherewithal, his motion to
dissolve the Receivership and be afforded the opportunity to bring the property
up to code himself is DENIED, without prejudice.

. This denial is without prejudice, enabling the property owner to put himself in a
better position---if possible---to seek leave of the court at a later time to dissolve
the Receivership and assume responsibility for rehabilitation.

. Receiver’s Motion for Approval of its Rehabilitation Plan: The Receiver’s
motion for approval of its rehabilitation plan is ALLOWED. Said plan, as
submitted to the court, estimates the total costs---including overhead costs and
expenses---to be between $257,800 and $285,900.

. The Receiver shall submit proof of insurance by September 1, 2021.

. The Receiver's most recent report, in which it reports incurring expenses in the
amount of $3,062.50 during the period of June 17, 2021 through July 6, 2021.
The City of Holyoke reviewed the report and is satisfied with the accuracy of the
reporting and documentation.

. The Receiver shall file with the court and sere upon all parties and lienholders a
copy of the next Receiver’s report no later than September 23, 2021.

. The City of Holyoke shall coordinate an inspection of the subject property during
the week of September 27, 2021 to verify the Receiver's report.

. A review of the Receivership shall be scheduled for hearing on October 7, 2021

at 10:00 a.m. by Zoom.
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9. The property owner indicated at the hearing that if the Receiver’s rehabilitation
plan was approved by the court, he would bring a motion to challenge the plan---
as being well beyond the repair work required by the code violations issued by
the City. Should the property owner file such a motion, he shall identify any
experts who will testify at the hearing on said motion and include in the body of
his motion the specific challenges to the rehabilitation plan and which expert will
address which challenge.

10. MERS’ Motion for Relief from Obligation to Pay for Alternate Housing for
the Tenants: MERS’ motion to be relieved of the obligation of housing the 2"
and 3" floor tenant families in a hotel is hereby ALLOWED, as the property
owner is in a position, and will be under a court order, to assume this
responsibility. Counsel for MERS reported to the court that it has paid for said
hotel accommodations up to August 23, 2021. Thereafter, as is explained below,
the property owner will resume this responsibly under the City determines it safe
‘or the tenants to reoccupy the premises.

1° The Property Owner Shall Provide Hotel Accommodations with Kitchen
Facilities for the Tenants: The property owner, Reysely Adon Rodriguez, shall
beginning on August 23, 2021 provide hotel accommodations with kitchens to the
2" and 3" floor tenants until the City lifts the condemnation. Counsel for the
property owner, Andrew Bass, who currently holds $40,000 of the property
owner’s funds in his Client Escrow account shall only use such for funds for said
hotel accommodations. If the property owner wishes to utilize any of said funds

in Attorney Bass' escrow account for any other purpose he may only do so with
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leave of court. This shall be the case even in an event that the property owner
instructs release of any of these funds from his attorney or in an event that he
terminates his contract with Attorney Bass. The only way funds can be release

from said escrow account other than for the hotel costs is by leave of court.

12. Tenants’ Motion for Longer Term Hotel Reservations: Due to the stress

caused by uncertainty and the significant inconvenience befalling the tenants
when they must move from one hotel to another, their motion to require the
roperty owner to make reservations for 90-days is allowed. It is anticipated that
it will be that amount of time before the tenants will be able to re-occupy the
premises. If that time is shortened however, there is no obligation for the
property owner to pay for hotel accommodations for the tenants once the

condemnation is lifted.

13. This matter shall be scheduled for further hearing on October 7, 2021 at 10:00

a.m. by Zoom. The Clerk’s Office shall provide instructions on how to participate
in said hearing by Zoom. If the tenant is not able to attend by Zoom on her own,

she shall utilize the Zoom Room at the courthouse at 37 Elm Street in

/ of M‘*“f/,zozm

Springfield.

t Clerk Magistrate
Court Reporter
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SO ORDERED thisMﬁ day of a(léf(/b 7 2021.

on. Jonathan ], KarZ, First Justice

cc: Count Reporter
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

Hampshire ss: HOUSING COURT BEPARTMENT
WESTERN DIVISION

TODD RUSSQ,

Plaintiff,
v, DOCKET NO, 20SP01512
LEYNA BOUCHER,

Defendant,

ORDER

This matter came before the court on August 17, 2021 on the plaint{Ts motion to reopen
the above-captioned eviction casc and to issuc exccution. Both partics appearced and were sell-
represented. After hearing and a review of the record, both parts of the plaintiff s motion are
DENIED for the following reasons:

The partics agree about certain material facts in this case. This eviction case is based on
non-payment of rent. The tenant was approved tor and the landiord received $4,000 in funding
through the RAFT program. This paid the existing arrcarage through May 2021 in {ull. As part
of the RAFT program established in response to the coronavirus pandemic, the tenant also was
approved for a $500 monthly stipend toward the $900 reat for lour months. RAFT paid this
stipend for June, July and August. 1t is anticipated that it will be paid for September also.

A review of the docket shows that the tenant did not file an answer at any time in this
casc. The case was scheduled for a status conference with the housing specialist for February 16,
2021. It was continued to April 28, 2021 at the request of both parties. On April 28 no one
appeared and trial was scheduled for May 20, 2021, The case was dismissed that day. The
landlord reported that he understood that the parties did not neced 1o do anything because

everything was being paid by RAFT, the $500 stipend would be paid for four months beginning
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The standard of review on summary judgment “is whether, vie\\-fing the cvidence in the
light most favorable to the non-moving party, all material facts have been established and the
moving party is entitled to a judgment as a matter of law.” Augat, Inc. v. Liberty Mut. Ins. Co.,
410 Mass. 117, 120 (1991). See Mass. R. Civ. P. 56 (¢). The moving party must demonstrate
with admissible documents, based upon the pleading depositions, answers to interrogatories,
admissions documents, and affidavits, thaf there are no genuine issues as to any material facts,
and that the moving party is entitled to a judgment as a matter of law. Community National Bank
v. Dawes, 369 Mass. 550, 553-56 {1976). All evidentiary inferences must be resolved in favor of
the non-moving party. See Simplex Techs, Inc. v. Liberty Mut. Ins. Co., 429 Mass, 196, 197
(1999,

After reviewing the memoranda of law together with the supporting affidavits and
documentation, the Court concludes that there exists a genuine issue of material facts pertaining
to Defendants’ liability that must be decided on the merits at trial. For example, even if the lack
of a handrail is not a violation of Massachusetts law or regulation, the facts could support a
finding of negligence as well as a violation of the implied warranty of habitability. Further, the
question of whether Plaintiff can demonsirate a causal connection between the absence of a
railing and Plaintiff’s injury must be left to the jury.

Accordingly, Defendants’ motions for summary judgment are denied.

s’

P b
SO ORDERED, this 1 day of August 2021.

[#dn. Jonathan ). Kagl/

First Justice, Western Division Housing Court

cc: Court Reporter
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COMMONWEALTH OF MASSACHUSETTS

THE TRIAL COURT
HAMPDEN, ss HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 21-8P-1335
BRADY APPOLON, )
)
PLAINTIFF )
) FINDINGS OF FACT, RULINGS
v. ) OF LAW AND ORDER
)
JESSICA REYES, )
)
DEFENDANT )

This summary process action was before the Court by Zoom for trial on August 19, 2021.
Plaintiff seeks to recover possession of a residential rental unit from Defendant as a result of
Defendant’s failure to vacate after expiration of the lease term. Plaintiff appeared with counsel;
Defendant appeared and represented herself.

Based on all the credible testimony and evidence presented at trial and the reasonable
inferences drawn therefrom, the Court finds as follows: Plaintiff owns and occupies the first
floor of a house located at 123 Massachusetts Avenue, Springfield, Massachusetts (the
“Property””). Defendant occupies the second floor {the “Premises”) as a tenant. The parties
executed a written lease dated April 13, 2020 with an expiration date of April 30, 2021.

Plaintiff served Defendant with a notice dated March 1, 2021, which Defendant received
under her door, informing her that the lease would not be renewed upon expiration. Defendant

did not vacate after the lease expired and Plaintiff filed this summary process action. Although
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Plaintiff claims (and Defendant acknowledges) that Defendant has not paid rent since receiving
the notice of nonrenewal in March 2021, Plaintiff does not claim any monetary damages in his
complaint.!

Defendant did not file an answer with the Court. She testified that Plaintiff turned off her
water without notice and plays his television loudly out of spite. She also claims that there are
there are numerous defects in the Premises, including missing smoke detectors.? She claims that
the Premises have been infested with mice and rodents, causing her to delay moving in for a
month and a half. She mentioned in passing that she once left the Premises and stayed in a hotel
at her own expense due to bad conditions. She did not describe these conditions in any detail, nor
did she offer any pictures, receipts, correspondence or other documentary evidence to support
her ctaims. The Court did not find her testimony credible.

In rebuttal to Defendant’s allegations, Plaintiff pointed out that Defendant was part of the
Home Base program through approximately March 2021, and that the Premises had to pass
inspection before Defendant took possession. Moreover, Plaintiff denied recelving notice that
repairs were needed in the Premises except for one issue last year regarding a sink, which he
promptly fixed. Defendant admitted that she has not communicated with Plaintiff for many
months. In light of the foregoing, even if certain bad conditions exist in the Premises, the Court

finds that Plaintiff was not given notice or an opportunity to make repairs.

! The fact that Plaintiff did not seek monetary damages in this case does not preclude him from seeking damages in
the future,

? In order to ensure that the Premises have appropriate smoke and carbon dioxide detectors, if Defendant has not yet
vacated the Premises, Defendant shall allow access to the Springficld Fire Department for inspection on August 31,
2021 at or about 1:30 p.m.
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Accordingly, based upon the Court’s findings, in light of the governing law, the

following order shall enter:

1. Judgment for possession shall enter forthwith in favor of Plaintiff.

2. Plaintiff may apply for the execution (the eviction order) after expiration of the
statutory 10-day period, provided that he has {iled the required affidavit under the
Temporary Halt in Residential Evictions to Prevent the Further Spread of COVID-19
issued by the Centers for Disease Control and Prevention.?

3. Use of the execution to conduct a physical eviction shall be stayed through
August 31, 2021.

SO ORDERED thisFS day of August 2021.

Clonathan C). Aana

Fanathan J. Kané:/First Justice

cc: Court Reporter

* The Massachusetts eviction moratorium codified in Stat. 2020, ¢. 257 as amended by Stat. 2021, ¢. 20 is not
applicable because this case is not brought for non-payment of rent and because Defendant does not have a pending
application for emergency rental assistance,
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

HAMPDEN, ss HOUSING COURT DEPARTMENT

WESTERN DIVISION
DOCKET NO. 21 SP 1075

EMT 1, INC,
PLAINTIFF

v, ORDER TO STAY USE OF
EXECUTION

JOSEPHINE RAIMER,

DEFENDANT

[n this no-fault summary process action brought by a third-party purchaser to evict the
former homeowner, the Court appointed a guardian ad litem (*GAL™) and ordered a status
hearing on August 20. 2021. After hearing. at which Plaintiff appeared through counsel.
Defendant appeared self-represented. and GAL Edward Bryant, Esq. appeared. along with
members of Ms. Raimer’s family and a case worker from Greater Springficld Senior Services.
the Court shall use its equitable authoerity to stay use of the execution despite Ms. Raimer not
making a request tor additional time to relocate on July 30. 2021 at a hearing scheduled for that
purpose.

The Court does not belicve that Ms. Raimer is able to make decisions in her own best
interest. At trial and at each of the post-trial Court events. she asserts that she is the owner of the
house and that she intends to remain there for the rest of her life. She refuses to aceept that
judgment entered on February 28, 2020 in favor of the mortgagee in the matter of Hilmingron

Savings Fund Society FSB v Raimer, Western Div . Housing Court Docket No. 19SP3600). a
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decision that she did not appeal.’

Because she refuses to accept that she is on the verge of being evicted from the home she
has owed since 1965, she has taken no steps to arrange to move or to remove her possessions.
The Court adopts the GAL’s recommendation that a family member petition tt  Probate and
Family Court for a guardianship over Ms. Raimer. If no family member is willing to petition for
the appointment of a guardian, the GAL has offered to file such a petition. In order to maintain a
tight timeframe over the process. the Court requires that any such petition be filed no later than
September 3. 2021. The parties shall return for review by Zoom at 10:30 a.m. on September 7,
2021, at which time the GAL shall report on the status of any guardianship proceeding and to
provide an update regarding Ms. Raimer’s willingness o relocate voluntarily. Use of the
execution shall be stayed until further Court order.

SO ORDERED this &n{iay of August 2021.

i#n. Jonathan Jﬁ(ane, First Justice

! the 19SP3600 matter, Defendant (who was at the time represented by counsel) sought to set aside the
toreclosure. The Court ruled that the foreclosure would not be set aside and was not fundamentaily unfair because,
even il'Ms. Raimer did cure one mortgage default by tendering the missed mortgage payments. she did not cure a
second default, namely the failure to pay property taxes.
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